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Comparing Intergovernmental
Relations in Federal Systems:
An Introduction

Johanne Poirier and Cheryl Saunders

Intergovernmental relations (IGR) are a ubiquitous—if sometimes under-
appreciated—dimension of federal systems.! Despite differences between
federations, substantial interaction between orders of government is unavoid-
able.? Regardless of the formal and initial structure of a federal system, orders
of government become increasingly interdependent. Few policy sectors escape
intervention by several orders of government. Federal actors collaborate for a
widerange of purposes. They share information, pool power and resources, and
negotiate and implement co-operative arrangements that determine who
does—or should do—what. At the heart of this interaction are numerous
Institutions and processes through Wthh federal partners enter into relanons
‘with each other. This volume identifies and compares these mechanisms in
thirteen federal systems around the world.

Taken in its widest sense, “intergovernmental relations” is a dimension
of the pracf;:g_of federah'srn Modalities of interaction between orders of
:gB;E?nment in a federation mclude co-operative institutions and processes
(e.g., consultation, co-decision, and coordmatlon) :as well as more conﬁlcmalf
processes of tenswn, collusion, competition, control and even coercion.
Understandmg the politics of federalism as played out behind formal
structures and rules is undeniably essential to understanding a particular
federal system. Both co-operation and confrontation are affected by many
factors, 1ncludmg hlstory, geography, and culture, as well as ethnic, religious,
ﬁgiﬁgulsnc diversity. Both also are driven in some federations by a vertical
or honzontal fiscal 1mbalance or mequahty in natural-resource distribution,
among s other factors. ‘

This book compares IGR in twelve countries, as well as in the
European Union. The thirteen chapters that follow were written by
experts who are deeply knowledgeable about IGR in their own fed-
eration. Each contribution was drafted in accordance with a com-
mon template to assist comparison across federations and to ease the

inevitable methodological challenges, which are discussed below. The
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questionnaire invited attention to the processes, structures, rules, and
institutions of interaction between each federation’s orders of government,
whether they be partners or rivals. Importantly, authors were asked to situ-
ate the mechanisms through which interaction takes place within the rel-
evant historical, political, and economic contexts of their federation. This
volume offers considerable insight into the collective experience with the
variety of practices, similarities, differences, challenges, and trends of IGR
in federations across the world. As in any comparative exercise, though,
context must be taken into account in evaluating the experience of particu-
lar federations.

Objectives

The underlying premise of this volume is that IGR are an integral
and 31gn1ﬁcant part of every federal system; a form of oil or friction

in any “federal machine. Desplte thelr 81gn1ﬁcance, however, IGR _are

often opaque, even to analysts of a smgle federal system. In this con-
“text, “the ;;fés;ent comparative study has two main ob;ecnves The first
is to identify and contrast in a systematic manner the diverse array of
IGR mechanisms in a broad spectrum of federations. The second is to
assess the impact of IGR on federalism through a number of cross-
cutting perspectives and to outline common trends and challenges raised by
IGR in those federal systems.

This study, thus, is both descriptive and analytical. It does not seek to
defend a normative thesis or theory of IGR, although explanatory factors
are frequently suggested. Given the diversity of these federations, any such
theory necessarily would be too general to be of practical use and would be
questionable in comparative terms. Nor, for similar reasons, is the volume
prescriptive. Rather, it offers a detailed, contextual portrait of the range of
methods used by the various orders of government in their complex inter-
actions to provide a reliable source from which comparative conclusions may
be drawn. Methodologically, the project bridges the gap between political
science and law regarding formal and informal IGR structures. By channel-
ling the analysis through a common template, complemented by a common
conceptual vocabulary, this collection contributes to understanding what is
required for effective comparison between diverse federations and provides a
basis for a reliable, systematic dialogue.

Overview of the Federal Systems

This comparative analysis of IGR encompasses thirteen federal or federal-
type systems: Argentina, Australia, Austria, Brazil, Canada, the European
Union (EU), Germany, India, Nigeria, South Africa, Spain, Switzerland,
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and the United States. These systems vary greatly in geography, population
size, and wealth, as Table 1.1 shows.

TaBLE 1.1 General Features of the Federations

Argentina  Australia Austria Brazil Canada EU Germany

Geographic size

[million sq. km.] 28 7.7 0.08 8.5 9.9 b4 0.35

Population [million)? 40.5 23 8.4 193 34 503 82

GDP per capita

{USD) 2013-2014¢ 14,715 67,458 50,546 11,208 51,958 35,500 46,268

No. of CUs? 23 8 9 27 13 28 16

South United

India Nigeria Africa  Spain  Switzerland States

Geographic size

[million sq. km.] 3.2 0.9 1.2 0.5 0.04 9.6

Population {million]? 1185 170 49.97 47 7.7 309.9

GDP per capita

{USD) 2013-2014* 1,499 3,005 6,618 29,863 84,815 53,042

No. of CUs® 28 36 17 9 26 50

‘The choice of these thirteen cases was notably dictated by a concern for
a wide range of federal experiences. Collectively, they comprise both old
federations and some established only recently, as well as federations from
the North and the South, and emerging economies. The selection also
includes countries with parliamentary, presidential, and hybrid forms of
government as well as those with civil law, common law, and mixzed legal
systems. Alongside another significant dimension, some of the federations
have relatively homogeneous populations while others are heterogeneous
and provide a federal governance framework to politically salient cultural/
ethnic/racial/religious or national groups.

While the impact of the European Union on the workings of some federal
countries has been addressed by others,® this volume treats the EU as a type
of federal system in its own right.” The EU has a number of federal char-
acteristics, including a complex set of institutions and practices to manage
what has been termed “multi-level governance.” In this comparative exer-
cise, the institutions and processes of interaction between the EU’s member
states (and, in some cases, their constituent units, such as regions, com-
munities, or Ldnder) and between those units and EU institutions them-
selves have been analyzed using a similar set of questions to those used to
frame the comparison of the twelve federal countries. As the concluding
chapter shows, this method facilitates identification of similarities and sig-
nificant differences between more “classic” federations and the emerging
quasi-federal system of the European Union.
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[dentifying and Comparing IGR Institutions and Mechanisms

IGR processes are the lifeblood of federalism in practice. The first and most

important purpose of this comparative exercise is to take stock of the vari-
ous institutions and processes through which IGR interactions occur in a
wide range of federal systems. While some of the institutions and processes
will be familiar to most students of federalism, others are rather innovative
and original, or have been under-studied comparatively. Moreover, even
similar institutions may function differently, and have distinct impacts on
federal polirics, in distinct contexts. While contextual attention is given to
why relations occur in certain ways in particular countries, a major aim of
the comparative exercise is to survey and contrast sow these interactions
are structured. In other words, this project aims to provide scholars and
“practitioners” of federalism with a non-exhaustive catalogue of formal and
informal tools used by various federations to conduct their IGR. There is
substantial literature on IGR in some federations, and there is some com-
parative work generally restricted to specific issues or to a limited number of
federations. However, the present broad-based systematic comparison fills a
gap in the growing research on comparative federalism.

Assessing Common Trends and Challenges

In addition to actually describing the main IGR mechanisms and process-
es in their respective federal systems, contributors were asked to highlight
those that work particularly well and those that do not. This assessment
rests on a number of cross-cutting considerations. First, authors were asked
to evaluate whether mechanisms and processes are effective in terms of
policy-making and implementation. Unsurprisingly, the short compara-
tive answer is that it depends. A number of variables contribute to the
assessment, including policy areas, periods examined, or the very criteria
for assessing efficiency. In the interests of contextual understanding, the
framework for this study did not dictate a systematic common benchmark
for this assessment, but invited authors to identify how, and to what extent,
IGR affect policy outcomes in their respective federations.

Second, authors were asked to evaluate the impact of IGR on democracy,
citizen participation, transparency, accountability, justice, and the rule of law.
Almost invariably, the verdict was that IGR tend to be opaque, to reinforce
the dominance of the executive branch, and to pose serious challenges to
political accountability through legislatures and legal accountability through
judicial review or control. While this is sometimes seen as a necessary trade-
off for the imperative of concerted action, the volume reveals a number of
techniques that have been atternpted, with variable success, to limit the
democratic deficit engendered by IGR.
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Third, authors examined whether formal and informal modes of inter-
action favour centralization, decentralization, and/or asymmetrical ar-
rangements and, in turn, whether these ease or foment political and societal
tensions between orders of government. Answers vary depending on each
federation’s constitutional, historical, economic, and political contexts.
Overall, however, it is apparent that IGR affect how the official structure
of a federation operates. These various findings are explored in the conclu-
sions to this volume.

While the three preceding sets of questions had been outlined from
the outset, a number of arresting findings emerged more inductive-
ly, once we compared and contrasted this volume’s thirteen narra-
tives. Hence, in addition to dealing with the fragile equilibrium between
efficiency and flexibility on one hand, and accountability and re-
spect for the rule of law on the other, the concluding chapter also pin-
points the interplay of formal and informal rules and mechanisms; the
increasing horizontal action between constituent units (often alongside
rather hierarchical vertical relations); the emergence of new actors that
complicate the networks of IGR, and that can have the effect of “squeezing”
constituent units out of the system; and finally, the constitutional engineer-
ing role played by IGR, often on the margins of the official constitutional
architecture and rules.

Methodology

‘The project that generated this volume brought together an international
team of political scientists and jurists who were asked to explore and explain
IGR in their respective federations in a systematic manner so as to facilitate
transnational and transdisciplinary dialogue and comparison. This endeav-
our entailed a number of methodological challenges.

The Challenge of Terminology

Warauve federalism face the perennial challenge of finding

and using a_ common_vocabulary Wlth sflared’ mes ng. In fact, the very
title of this volume raises an important lexical and conceptual difficulty.
While, for the most part, the term intergovernmental relations (IGR) is used
to denote the subject matter of this study, at least two sets of caveats should
be borne in mind.

Flrst, while English-speaking political scientists traditionally use the ex-
pression intergovernmental relations to refer to the wide variety of ways in
which orders of government enter into relations with each other, until recent-
ly, this expression was rarely used in continental European federations, where

the expression co-operative federalism has tended to dominate, particularly
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‘among jurists. Neither term, unfortunately, is fully adequate. The former
'suggests that these relations are dominated by the respective executive
. branch of each order, thus marginalizing other institutional arrangements.
: Meanwhile, co-operative federalism is clearly under-inclusive in the sense that
* interaction between federal partners includes negotiation, conflict, competi-
'tion, and coercion as well as collaboration.® Co-operative federalism conveys a

more harmonious vision of federal life than may be true.

Second the term intergovernmental has a specific meaning in the context
“of-the European Unlon Where it essentially refers to the “international re1a~
tlons” the member states maintain between themselves as sovereign states
Tather than as members of a quasi-federal system. Put another way, in EU
parlance, IGR are not normally considered an integral part of federalism,
but in opposition to it. Clearly, this may generate a certain degree of confu-
sion. Consequently, studying IGR within the European Union, iflogical on a
comparative basis, can appear as an oxymoron within the field of EU studies
since “intergovernmentalists” and “federalists” usually sit on opposite sides
of the table. This said, once the object of our study focuses on co-operative
mechanisms or modes of interaction, fruitful comparison and distinctions
with more classical federations become possible.

Several other expressions that are widely used throughout the volume,
and have the potential for misunderstanding, also deserve an explanation.

One is dualist, which has a number of distinct meanings in the context of
federalism. In this volume, the term refers to federal systems in which each
order of government has an execunve power and a civil service that 1rnp1e—

ments its norms and policies. ? In principle, this is the case in Australia, Brazil,

Canada, Spam, and the United States, for example. By contrast, in integrated
(or administrative or executive) federal systems, the constituent units imple-
Theént most federal laws and programs.'® The expression functional dwzszon

of competences or powers 1s also used to descrlbe this structural arrangement.
In 1ntegrated svstems, consutuent unlts frequently parr1c1pafe in some m—

have some say over programs and pol1c:1es they will then have to 1mplernent
through™ theit own admlmstranve,apparatus.“ This is what is sometimes
referred to as intra-state federalism, a third term that deserves attention. By

contrast, i ‘moest dualist systems (but not all), IGR will essentially take the
form of diplomacy-like relations between orders that are officially less inter-

dependent than are integrated ones. This model of interaction often bears

the name of intergovernmental federalism. As the chapters reveal, however,
the dichotomy is not watertight, as several intra-state systems have also
developed parallel intergovernmental ones.

A fourth expression is executive federalism. The literature sometimes uses
this expression to refer to what we have termed integrared (in which constitu-
ent units execute federal laws). In this volume, we reserve the expression

i i RS
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execuzz'ue fede;alzsm to describe the widespread phenomenon of relations be-
tween federal partners being handled mostly by the executive branches of
the respective orders of government (particularly, but not exclusively, in
parliamentary systems).

Finally, while the terminology of horizontal and vertical interaction is com-
monly used in many federal systems to describe relations between constitu-
ent units and between units and the centre respectively, it is less familiar
in others.'? In some federations, for example, relations between constituent
units are rather described as interjurisdictional; in others, however, this con-
veys relations between courts, making it inappropriate for general use. Somne
individual chapters in this volume have opted for more specific terms, such
as federal-provincial, interprovincial, federal-cantonal, federation—Lénder and
Commonwealth—state. In the interests of consistency, we have chosen to use
the generic expressions horizontal and vertical relations. In doing so, though,
we insist that the word verzical does not necessarily imply any form of hier-
archy between orders of government (although it may do so in some cases).

The Role of Law in IGR

In the political science literature, IGR are often conceived in terms of power
games and negotiations, in which the legal system plays a marginal role (ex-
cept, perhaps, when a significant judicial ruling on the distribution of com-
petences reinforces a party’s particular position). In fact, IGR are framed
by law in many ways. It is 1mportant to understand the 1ntersect10n of law i
‘ahd’ﬁo‘lif tostudy IGR, partlcularly from a comparative perspective.

An original contribution of this comparative project is to 1dent1fy and
explore the distinction between those systems in which the role of the legal
system is more visible and those in which IGR are presumed to be largely
immune from legal norms. It should be underscored that in this context,
law refers both to the existence of a constitutional or legislative framework
that provides some ground rules for IGR and to the possibility of judicial
review of the conduct of IGR (or some aspects of them).

Our original working hypothesis was that the dominant common-law or
civil-law legal culture might exert some influence on the design and work-
ings of federal systems, and notably on co-operative mechanisms.!* The
comparative conclusions partly confirm this hypothesis. Civil law systems

tend to be more “Ieglcentr}st” and thus have a greater predllectlon for wrrt—
ten, formal rules, 1nclud1ng rules of conduct between federal partners than
do their common-law counterparts. This distinction must be nuanced, how-
ever "Other factors influence the reliance on the legal dimensions of IGR.
These include the timing of federal processes (older federations were less
alert to the likelihood of interaction at the onset of the federal adventure)

and trajectories (federations that emerged from a process of dissociation
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“ tend to institutionalize IGR to a greater degree than those which emerged

from aggregation). In other words, while the role of legal culture deserves

0 . some exploration in analyzing institutions and processes of IGR, it does not
l lead to clear dichotomies.

Six of the cases covered in this volume are federations grounded in the
civil law tradition (i.e., Argentina, Austria, Brazil, Germany, Spain, and
Switzerland); four have a legal system grounded in the common law (i.e.,
Australia, India, Nigeria, and the United States); two have both common
law and civil law present (i.e., Canada and South Africa) although in both
latter cases public law, particularly constitutional and administrative law, is
primarily common law in character. At least two of those federations rec-
ognize some form of religious law (i.e., India and Nigeria), although public
law remains the domain of the common law (at least in terms of relations
between public authorities). The legal system of the European Union also
arguably is mixed, including in its public law dimension.

The impact of law on IGR is equivocal. On one hand, it appears that
law—in terms of both norms and judicial involvement—plays a greater role
in IGR than is often thought to be the case, even in the more pragmatic
common-law federations. On the other hand, comparative analysis suggests
. that the role of law should not be overstated. Even in federations in which
IGR are governed by processes and institutions with'a substantial legal
i basis, informal IGR also have a significant function.

The impact on IGR of the accommodation of religious or traditional law
remains largely uncharted territory. Shari’a is increasingly applied in some
northern states in Nigeria, while various religious laws govern personal
status in India. Some customary law is also respected in South Africa, and
to a more limited extent in Aboriginal communities in some countries such

as Australia, Canada, and the United States. While the co-existence of vari-
ous legal regimes (or the refusal to acknowledge legal pluralism) may raise
political tensions, the present study does not reveal any impact of custom-~
ary or religious law on the actual processes or institutions of IGR.

Stepping Out of the Comfort Zone

Effective international comparisons require effective comparative methods
and dedicated teams of inquisitive and open-minded researchers. The tem-
plate on which the chapters in this volume are based was initially drafted
by us, as editors, drawing on our comparative knowledge and experience.
We were aware, however, that it was likely not to make sufficient allow-
ance for differences in theory and practice in the wide variety of federa-
tions included in this study. To minimize this problem, the template was
reviewed by experts from a wider range of federal-type systems, including
the European Union, before it was finalized. As noted earlier, the template
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provided a framework for country authors to examine the mechanisms of
IGR and the issues that arise in practice in their federal systems and to
present their findings in a consistent way.

Before drafting their chapters, authors consulted those involved in IGR in
the federation for which they were responsible—including politicians, civil
servants, journalists, policy experts, members of non-governmental organ-
izations and civil society, and academics—on the technical aspects of IGR
as well as the political and cultural fearures of their federal systems. These
consultations took place through twelve national seminars, as well as one
held at the Committee of the Regions of the EU in Brussels, each involving
twenty to thirty expert practitioners and scholars. Preliminary drafts of the
chapters subsequently were circulated at an international round table of
authors, where they were carefully examined and parallels were discussed.
Each chapter was then reviewed by experts from the respective countries
(to get a form of “local second opinion™), as well as from general peer re-
viewers. The common framework established by the template, coupled with
the many interactions between authors, editors, peer reviewers, and other
experts, greatly assisted us to draw out similarities and differences between
IGR in federal systems and to identify common trends and divergences. It
follows that this volume is the result of an extensive, original, and demand-
ing process in order to make a significant contribution to a better under-
standing of how federal partners interact.

Discussing IGR between very different incarnations of the federal idea
often requires significant efforts in reconceptualizing aspects of IGR
that may not have appeared relevant in the domestic context, or at least
are not commonly portrayed in terms familiar in other parts of the
world. While this is no doubt true of any major transnational exercise in
comparative federalism, it is particularly the case with IGR. For instance
while the distinction between legislative rechniques and executive mechanism;
makes sense in a number of dualist parliamentary federations (such as
.Australia and Canada), it does not easily translate in the context of more
¥ntegrated federal systems. To give but one example, Germany’s Bundesrat
is the second federal parliamentary chamber (a legislative organ), but it is
composed of members of the various Land executives (thus bridging the
%egislative/executive distinction). Nor does the distinction work as clearly
in presidential systems.

Similarly, many federations in which IGR have largely been understood
to be essentially political (along the international relations model) find the
legalistic and judicial approach to IGR quite puzzling, if not beside the
point. Yet, by considering the legal dimensions of IGR, authors in those
federations have contributed to the reflection on the impact of legal cultures
on federalism, and may have brought out aspects of IGR that are often neg-
lected in their own countries.
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In other words, all the contributors to this volume were asked to respond
to questions that, at first sight, may have seemed either irrelevant or con-
ceptually odd. It is in this zone of discomfort that the true dialogue takes
place, particularly the dialogue between systems not often compared with
one another. It is also in this space that country specialists may be brought
to re-examine their own systems through new lenses.

To illustrate the point: any comparison of IGR between two or more of
Australia, Canada, Nigeria, India, or the United States rests on a number
of common features and assumptions. They share a conceptual vocabulary
(including the use of terms such as government or IGR) and comparisons
can then move on to the micro level (comparing, for example, institutions,
processes, and evolutions). It can also move on to more socio-political con-
siderations since others can more easily understand the major institutions.

Similarly, comparing IGR in Austria, Germany, and to a lesser extent
Switzerland is facilitated by the existence, if not of identical institutions
(the Bundesrat or the Conseil fédéral), at least of largely similar conceptual
tools (e.g., the notions of “state,” of “co-operation,” of “implementation” by
constituent units and so on).

Crossing the divide between groups of federations that are more com-
monly compared renders the exercise all the more challenging and
enriching. The process becomes more challenging still if a third cat-
egory of federations is introduced into the mix, comprising systems,
which have borrowed and adapted from various models (e.g., Spain,
South Africa, and the Furopean Union) or whose IGR are largely
dependent on fragile democratic practice (e.g., Argentina). To meet the
challenge and to take advantage of the opportunities thus offered, analysts
must question their own assumptions as to what is the normal structure of
IGR and seek to find functional equivalents in systems organized in very
different fashions. Often, this type of comparison remains relatively gener-
al. In this volume, however, through careful attention to comparative meth-
odology, we have sought to provide fruitful insights at both the macro level

(comparing major trends of interaction) and the micro level (explaining, in
context, specific rules, institutions, and mechanisms) in a way accessible to
those with less prior comparative knowledge.

Structure of the Volume

The federations explored in this book are deliberately presented in alphabet-
ical order. While the volume might have been organized around thematic,
chronological, or geographical factors, these options would have overplayed
certain questions or trends to the detriment of others. The dual objectives
of the project—to present processes and structures and to identify common
trends and challenges—seemed better served by providing the reader with
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case studies that can be accessed easily and logically. Each country chapter
follows a similar ten-part structure. The comparative conclusions are then
outlined in the final chapter.

The reader may thus peruse specific chapters dedicated to a particular fed-
eration, or canvass the study in a cross-cutting fashion by focusing on certain
topics in a number (or all) of them. The common outline for each of the
chapters begins with an introductory section that synthesizes the federation’s
main features, including the modalities of the distribution of competences
and resources and, in some cases, the impact of external factors on IGR (I).
This is followed by a general overview of IGR in the case study (II). Sections
are then devoted to legislative and executive processes and institutions in-
volved in IGR (III and IV), as well as to the role played by independent
agencies (V), the practice of intergovernmental agreements (VI), and the
interplay between IGR and fiscal federalism (VII). The final three sections
deal with the overarching issues of efficiency in policy-making and delivery
(VIID), democratic deficit and transparency (IX), and, finally, the overall
impact of IGR on the equilibrium within the federal system (X).

In reading the volume, one can pursue topics of particular interest (e.g.,
legislative techniques, independent commissions, co-operation agreements,
or fiscal federalism) across the case studies by focusing on the relevant sub-
sections. As always in comparative studies, however, context is critical.
Hence, care must be taken in drawing conclusions about particular IGR
tools or processes without having a broad picture of how they fit in the over-
all federal systems in which they are deployed.

Exploring IGR allows one to read the subtext of federalism as
it is lived. The main story that emerges through this comparative
exercise is that IGR are integral to the practice of federal-type systems but
that they generally are opaque and often under-studied. Through their an-
alysis of IGR in their respective federal systems, the various contributors to
this book have produced revealing “pointillist” paintings. Unsurprisingly,
there are considerable differences, as well as notable similarities, between
this volume’s thirteen federal systems in terms of both the main institu-
tions and the processes for conducting IGR. Considered globally, and
with some distance, a number of common pictorial themes emerge. While
some seem relatively undisputable, others are more tentative but may, we
hope, engage analysts of the federal phenomenon to pursue further cross-
federation dialogue.
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Intergovernmental Relations in
Argentina: Systematic Confusion and
Predominance of the Centre

Walter F. Carnota

. Introduction

Federalism in Argentina is often considered weak because many of its
basic premises, including decentralization and provincial autonomy,
remain unfulfilled. Processes of intergovernmental relations (IGR)
were not salient features of Argentina’s original federal design of 1853.
During the twentieth century, factors such as increasing centraliza-
tion, a growing fiscal imbalance, the emergence of national political par-
ties, and rise of economic liberalization brought about a higher degree
of interaction between the different orders of government. Through a
significant constitutional revision in 1994, substantial coordination
between the orders of government became entrenched for the first time.
Desplte this initiative, however, IGR continue to be conducted mostly on
an informal, ad hoc ba51s, usually bypassmg exphc1t constitutional guide-
lines. The tole of large, nationwide political machines, coupled with execu-
‘tive ElZ)mlnance, congressional inaction, and chaotic fiscal allocation give
Argentina’s IGR a distinct and unique character.

Empirical studies on Argentina tend to support William H. Riker’s
- famous party-based theory of federalism that the extent to which one party
. controls the executive is a major influence in the evolution of the federa-
tion in practice. In Argentina, same-party control of the federal presidency
. and provincial governorships is associated with very significant levels of
. centralization.!

General Features of the Federation

Argentina® has more than 41 million inhabitants, half of them concentrated
in either the city or the province of Buenos Aires, which are two separate
entities. The country’s territory comprises 2,780,400 square kilometres,
and the annual GDP per capita in 2013 amounted to US$14,715, according
to World Bank figures. Some parts of the country are sparsely populated,
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particularly the southern and northern regions. The cities of Buenos Aires,
Rosario, and Cordoba are the largest urban centres.

The Argentine form of government is republican and presiden-
tial. Presidentialism by definition entails a sharper division of powers
between the executive (president or head of state), legislative (Congress),
and judicial (Supreme Court and lower courts) branches of government.
The president heads both the state and the federal government. According
to the country’s 1853 Constitution, which is still in force (although changed
significantly at critical junctures in 1860, 1866, 1898, 1957, and 1994), each
branch has specific functions and tasks. A presidential form of government
operates in the provinces as well, with governors as heads of the executive.?

Executive dominance has been a constant feature of Argentina’s political
experience, even in democratic times, and presidential leadership remains
deeply ingrained in Argentine political culture. This is manifest even in
local government, where mayors are significant players, sometimes even
using city hall as a stepping stone for the advancement of their own political
careers. By way of example, Presidents Fernando de la Ria (1999-2001),
Eduardo Duhalde (2002-3), and Néstor Kirchner (2003-7) were first may-
ors of their own cities before achieving higher prominence. Some suburban
mayors in the province of Buenos Aires wield more de facto power than
many provincial governors.

Argentina is a product of the integration® of fourteen historical provinces,
which during the first half of the nineteenth century signed numerous pacts
among themselves that ultimately resulted in a federation.? In 1853, all the
then provinces, with the exception of Buenos Aires, came together under
a new constitution. Buenos Aires joined the federation in 1860, after the
Constitution was modified to achieve a higher degree of decentralization,
following the US model.

From the original fourteen, Argentina now has twenty-three provinces,
in addition to the city of Buenos Aires. Since 1994, the latter has enjoyed
a special autonomous status while also serving as the federal capital. The
distinct province of Buenos Aires has been the largest and most populous
constituent unit,® which originally attracted all the wealth derived from its
gateway to the Rio de la Plata. It still wields huge economic influence and
political power. After Buenos Aires, the provinces of Cérdoba and Santa
Fe are the most significant in economic, demographic, and political terms.
Cérdoba is strategically located at the country’s heartland, while Santa
Fe borders the Parana River. Both provinces are endowed with important
economic resources in the form of agriculture, cattle, industry, and trade.
Since 1998-9, they have tried to coordinate policies through the Centro
Region, which they form together with the province of Entre Rios. In doing
$0, they stressed the fact that they stood in the midst of a “bi-oceanic cor-
ridor” that runs from the Atlantic Ocean to the Pacific. This central region
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encompasses more than seven million inhabitants. Politically, it has forty-
six deputies (out of a total of 257) and nine senators (out of seventy-two) in
the bicameral Argentine Congress. Comparatively speaking, the Patagonia’
provinces (i.e., Tierra del Fuego, Santa Cruz, Chubut, Neuquén, Rio
Negro, and La Pampa) are sparsely populated and heavily dependent on
federal fiscal assistance merely to survive.

Argentina’s population is relatively homogenous. Apart from the indigen-
ous peoples, of whom there are more than one million, there are no signifi-
cant religious, linguistic, or ethnic cleavages in the country; the majority of
Argentineans descend from Spanish or Italian immigrants (although other
European and non-European communities exist, to a far lesser degree).
Culturally, there are no substantial differences to spur identity politics,
although increasing claims for land redistribution and the application of
customary law have been made in recent years by indigenous peoples, par-
ticularly in some Patagonian provinces, of which Neuquén is an example.

Institutionally, Argentine federalism can be described as formally dualist,
patterned after the US Constitution.? Each order of government (both fed-
eral and provincial) has its own constitution, legislation, programs, regula-
tory agencies, and judges. As a result of this dual approach, the or1gma1
| federal Constitution did not };;owde any exphcn: IGR framework. Over
i fime, this lacuna has fostered confusion and overlapping of functions.? The
rest of the legal system, however, has a continental European imprint and
is rooted primarily in the civil law tradition of Spain and France, relying on
codified norms, rules, and principles.’® The principal legislative codes are
enacted by Congress,!! leaving the provinces only a relatively limited field of
| legislative power, in relation to, for example, their own political institutions,
' schools, provincial court systems,!? and judicial procedure."?

From the late 1970s mterdependence between the orders of govern-

ment gamed momentum as new federal councils were set up by the then

m111tary  government to fac111tate jomt pohcles and ach1eve eventual har-
‘Tonization. The 1994 const1tut1ona1 reform eroded the federation’s dual=—
' """“haracter further. This vast reform was initially a product of a quid
pro Quo involving the country’s two top political leaders. On one hand,
President Carlos Menem from the Justicialista Party wanted a new term in
office (the 1853 Constitution barred him from immediate re-election). On
the other hand, former President Ratl Alfonsin, leader of the opposition
Radical Civic Union, wanted to extract some concessions from Menem in

return, concerning the containment of presidential power. Federalism was

also an ingredient, albeit a lesser one, of the reform package, because most’
" provinces had felt left out of the constitutional process altogether after

decades of neglect and lack of empowerment. This revision brought new

“actors'inito the IGR game, as it provided for regions (Article 124) and es-
tabhshed an autonomous government for the cxty of Buenos Aires (Article
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129). Local government and fiscal co-participation were more precisely
prescribed within new, explicit, constitutional provisions.!*

The Distribution of Competences

Two main aspects of the relationship between the national and provmmal
orders of government are relevant for present purposes.

First, as a constitutional principle, federal rules prevail over provin~v
cial ones under a supremacy clause patterned after Article VI of the US'

Constitution. In case of conflict between federal and provincial law, the
former prevails, with the exception of particular provincial competences.
Second, the powers are divided in three categories: exclusive federal pow-
ers, concurrent powers, and retained provincial powers.

. Constltutlonally, because the provinces existed prior to federation, there
are bc both “retamed’f_, P;ozmcml) and ‘exclusive” (federal) competences.

The United States approach was again adopted by enumerating a list of
matters in relation to which Congress could legislate exclusively, with the
constituent units retaining residual responsibility for any matter not vested
directly in the federal government. However, as Frias observed, there has
been “no government area which required national aid or interjurisdiction-
al consensus that ultimately did not end up in federal hands.”?>

i

Between these two defined categories of powers is a substantial domain of

concurrent powers or shared powers in relation to which both orders of gov-
ernment may act. They include such significant fields as environmental and
consumer protection, economic development, and health.'® These areas are
not explicitly assigned by the 1853 Constitution to the federation, but over.

the years an extensive reading of the “commerce clause” has triggered blur—is

ring and slippage.!”

The textual foundation for this intricate system rests in the first part of
Arncle 121 of the Constitution: “Provmces retain all powers not delegated
by thls Consntunon to the federal government » ThlS ‘language suggests a
“harrow set of federal competences, located primarily in Articles 75 (con-
gressional powers), 99 (presidential prerogatives), and 116 (federal judicial
functions). However, broad mterpretatlon of federal authority by a sub-
serv1ent - judiciary,.by. rruhtary governments, and by a Congress dominated
by political parties Wlth nanonal reach eroded much 6f Arncle 121° s ori-
ginal meamng and intent. What was purported to be narrow and limited
became open-ended, facﬂrcanng centralization. This was exacerbated when
welfare-state policies adopted during the first half of the twentieth cen-
tury expanded federal powers in such critical areas as energy, transporta-
tion, and communications. As economic liberalization gathered pace in the
1990s, this trend was partially reversed. More recent developments since
2003, however, have witnessed a degree of recentralization as the federal
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government became more active again on many fronts, of which social se-
curity is an example.

The federal constitutional reform of 1994 attempted to outline a more
accurate division of competences and resources. Article 41, for example,
includes an environmental protection clause that outlines clearer roles for
both the federation and the provinces, pursuant to which the former sets
minimum protection standards, leaving the latter a sphere for complement-
ary regulation.'® In an example of another kind, Article 124 specifically
recognizes each province’s “original ownership of its natural resources.”
The fate of the 1994 reforms is considered further below.

II. General Overview of IGR in Argentina

The literature on federalism in Argentina has sometimes preferred the
wording interjurisdictional relations to IGR, indicating a highly formalistic
and legalistic approach. Since the late 1950s, scholarship occasionally has
referred to a particular type of co-operative federalism called federalismo de
concertacion.’® There has, however, been a severe overall shortage of prob—
lem-oriented analys1s because decentralization literature has focused on
rlgld constitutional structures instead of policy processes. The term IGR
| has only recently gained currency in Argentina, as féderalism studies have
absorbed the influences of contemporary sociology, economics, and pol-
itical science, identifying for the first time IGR problems, practices, and
¢ operations.

Key factors in the manner in which IGR have developed in Argentina
include centralization, the fiscal imbalance, the national reach of political
{ parties, and economic liberalization.

Centralization has been a major force in the country’s political system.
Historically, centralization involved continuous federal government intru-
sion even in areas constitutionally reserved to provincial control. Military
governments from 1930 onwards dismissed provincial governors at will and
replaced them with their own delegates.?® They banned political parties of
all kinds and provincial legislatures as a whole. The pattern of central dom-
inance became ingrained. Even democratic governments have preferred
centralization over the years.

Several factors explain centralization in Argentina. Some are histor-
ical and cultural, going back even to colonial times. The most signifi-
cant factor, however, has been the vertical fiscal imbalance. From 1985

“to 1995, for instance, an average of 35 percent ofprovmcxal expenditures
was funded by taxes collected by provincial authorities, while the rest (65
percent) was financed from taxes collected nationally, as a result of the
practices of fiscal “co-participation” which are explained below. Fiscal
transfers brought a heightened federal presence. Provinces were able to
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spend, but had no incentives for fiscal discipline. Co-participation encour-
aged chronic provincial inefficiency and indebtedness. Intergovernmental
relations were again dominated by the federal government, as the only
“responsible” actor.

‘Economic liberalization has been another key driver_of IGR. During
the 1990s, a number of education and health responsibilities were “de-
volved” to provincial and local governments following privatization and
deficit-reduction policies.? Tepid decentralization had been attempted by
the military governments in the late 1970s and early 1980s, but it did
not involve structural changes. A new stage of IGR interaction began as
both orders of government had to clarify who did what. Provincial cab-
inets increased the number of portfolios, as they had to include provincial
equivalents to their national counterparts. Intergovernmental agreements
(IGAs) became more prevalent as instruments for the necessary coordlna—
tion of policies. - )
Party politics are also a critical influence on the conduct of IGR.
Intergovernmental relations are negotiated informally and in flexible ways,
essentially through different political party channels. Congruence between
the party in power in the federation and in each province has always been :
a significant although not necessarily determining factor. For instance,
Justicialista governors were able to impose their will on fiscal co-participa- ;
tion quotas in 1988 over then Radical President Ratil Alfonsin when their |
party controlled the Senate. Since democracy was restored in 1983, govern-
ors have been key players not only as provincial executive officers but also |
as party leaders; five out of the last seven presidents had previously been
governors.

Both the Justicialista and Radical parties have national appeal, but their

internal factions are driven primarily by reference to the person who Ieggs,
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them, giving rise to the phenomenon of personality politics, or caudillismo,

to use a well-known Spanish word. Provincial parties have historically been
significant in smaller provinces such as Neuquén, Tierra del Fuego, and
Catamarca, although they have declined in recent years as the two main
parties have gained strength nationwide. There _are no substantial differ-

enggs,,between the ma]or parues as far as federahsm or IGR are concerned

Intergovernmental relauons are sornetnnes negotlated in many cases, ;

however, they are the outcome of outright federal executive imposition
__using economic sanctions by means of discretionary budget allocations.?
IGR have been largely vertical. There has been scant experience with hori-
zontal” interprovincial-interactiof. 2 Presidentialism within both orders of
government tends to foster vertical rather than horizontal relationships.

iR
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lll. Legislative Mechanisms

1 The federal Congress plays a somewhat important role in intergovernment-
* al relations, but the provincial legislatures have little impact on intergovern-
mental relations.

Samheste

Legislative Institutions

The Constitution provides for a second chamber, the Senate, which tech-
nically represents the provinces, with three senators for each province and
the city of Buenos Aires. Pursuant to the 1994 constitutional revision, sen-
ators are directly elected by popular vote for six-year terms, under voting
arrangements that provide for two senators from the party that attracts the
most votes and one from the next most popular party (Articles 54 and 56).
Under previous arrangements, each province had two senators, appointed
by provincial legislatures. This evolution broadly mirrors that of the United
States (Amendment XVII to the US Constitution, ratified in 1913).

In fact, senators represent political parties commanded by national figures
and supported by well-oiled partisan machines that transcend provincial
boundaries. This feature became accentuated after the changes to Senate
representation that occurred in 1994. For some, the new Senate lostits typical
federal character, only torely even moreheavily on political parties.®* National
pohtlcal divisions prevail in the Senate, thus perverting bicameralism’s . as-
sumption of territorial rather than party representation. The Chamber of
Deputies, or lower honse of Congress, has the authority to initiate legislation
on tax matters (Article 5'2 Argentine Constitution), with the exception of co-
participation, which, fust be first mtroduced in the Senate (Arncle 73
Section 2). {s oo :

There are few institutional dlfferences between the two houses of
Congress. Moreover, the Senate is neither formally nor informally linked to
provincial legislatures, with the rare exceptions of the constitutions of La
Rioja and Cérdoba, which allow for instructions to their federal senators.?
The significance of this exception should not be overstated, however. In
2008, for example, during a pivotal debate, the Cordoba legislature in-
structed its federal senators to cast their vote against export taxes.?® Senator
Haide Giri refused to do so, following the national government s line in-
stead, to no legal consequences. ™ / A e f s

Provincial leglslatures have also a very limited impact on IGR because most
negotiations are conducted by governors, true to the paradigm of executive
domlnance in both orders of government. Provincial legislatures seldom
oversee the conduct of l?}.ﬁa :governors orits implementation by executive
cabinet or sub-cabinet officers. Structurally, only eight provincial legislatures
are bicameral;?” the rest are unicameral. There was a political trend, around
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2000, to reduce deliberative bodies, eliminating the second chamber of some
provincial legislatures on the grounds that there was no formal difference
between the upper and lower houses. Cdérdoba, for instance, shut down its
Senate and became unicameral in 2001.

A relevant horizontal legislative experience has been the Patagonian
parliament. It was established by the Neuquén Declaration of November
1, 1991?% and subsequently became an integral part of the institutional
framework when the Patagonia Region was formed in 1996. Six provinces
are involved: La Pampa, Neuquén, Rio Negro, Chubut, Santa Cruz, and
Tierra del Fuego. The Patagonian parliament is composed of a maximum
of twelve sitting provincial legislators per province, with three alternates. It
serves as a forum for discussing common regional problems; it also seeks
to coordinate and integrate regional policies. Its officers (president, vice-
president, and secretary) are elected biannually. It meets each year in a
different, rotating provincial legislature, and its decisions—mainly in the
form of statements and recommendations on current affairs®—are raken
by simple majority vote. Its main mission is to foster legislative uniformity
across the six participating provinces. It also has important data-gathering
functions.?®

Notall regions have a comparable deliberative body: New Cuyo and Centro
are examples. But the Northwestern provinces (i.e., Salta, Tucumén, Jujuy,
Catamarca, and Santiago del Estero) also meet in a regional parliament.
Each participating province sends five sitting legislators and five alternates
to this forum, which was created in 1993. An executive board, comprising a
president and one legislator per province, acts as the parliament’s governing
body. The parliament holds bi-annual sessions and issues resolutions and
statements that, admittedly, are mostly symbolic.?!

Legislative Technigues

The separation of powers in provinces is similar to that of the central or-
der.? There is no integration of the executive and the legislature, which,

conversely, is a normal feature of parliamentary systems. Consequently,

provincial and federal executives enjoy autonomous regulatory powers,

which is not derived from legislative delegation.

An interesting technique called ley-convenio (agreement-law) has been
used for Hscal'C co-participation purposes. Pursuant to co-participation,
most taxes are collected nanonally and are then allocated between the
“fe‘derétlon and the provinces. Itis a transfer system that orlgmally evolved
outside the formal consntutlonal de31gn 3% Atthe outset, in 1934, it applied
only to consumption taxes. Under these arrangements, Congress would
enact legislation imposing taxes that normally fell under concurrent or even

provincial jurisdiction, and provinces could subsequently consent to this
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framework by acts of their own legislature. The federal government took
82.5 percent of the tax pie, and redistributed the remaining 17.5 percent
. to the provinces. Not surprisingly, not all provinces participated in these
arrangements.

Over time, new taxes were added to the arrangements for co-participation,
includingsales taxes and, eventually, income taxes.** Ley-convenio methodol-
ogy now extends to other areas apart from taxation, such as communications

“Between courts from different jurisdictions; transit rules, and environmental”

provisions on mining. To take one of these initiatives as an example, as prov-

‘inces adhere through legislation to federal transit guidelines, they must pro-
vide forlocal procedures and control mechanisms, appoint a provincial transit
authority, develop particular programs, and become part of the Federal
Highway Safety Council (Article 91, law 24.499).

The 1994 constitutional reformm incorporated this revenue-shar-
ing system into the constitution, combining bottom-up and top-down
mechanisms in what is envisaged as a three-stage process (Article 75,
section 2). At the outset, provinces would be involved in an unspeci-
fied and presumably complex negotiating process.”® In a second, more
formal phase, Congress would enact a national law imposing new,
objective standards, providing for the automatic remittance of funds and
uniform criteria for distribution and banning unfunded mandates. Finally,
provinces would adhere to the law.

There has been much discussion of the intricate legal nature of such an
instrument. Is it merely an ordinary law of Congress? Is it more accurately
described as an intergovernmental agreement (IGA)? The answer depends
on whether emphasis is placed on the congressional origin of the arrange-
ment or on the subsequent provincial consent. Some authors emphasize
that such norms have federal legal status®® and so do not involve an IGA
per se. In any event, however, Congress has failed to pass any new law on
these matters since the 1994 constitutional amendments; hence, the pre-
1994 legal order is still in place.*” In 2015, the Argentine Supreme Court
was meant to rule on cases concerning the co-participation arrangements.*

IV. Executive Mechanisms

-

:Executives, especially the Argentine president, play very important roles in
‘intergovernmental relations, sometimes being the principal drivers of such
“relations.

Forums for Top Executive Interaction between Federal and Provincial Officials

From a constitutional standpoint, the Argentine national executive com-
prises only the president (Article 87). There is no constitutional or legal
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requirement for regional or ethnic representation in cabinet or sub-
cabinet positions. Typically, presidents bring in some close ministers and
high-ranking staff from their home province (e.g., Carlos Menem from
I.a Rioja, Eduardo Duhalde from suburban Buenos Aires, and Néstor and
Cristina Fernandez de Kirchner from Santa Cruz).

The entire apparatus of government revolves around the president.
He or she meets regularly (on an ad hoc basis) with governors, but
only with one governor, or a small group of them, or on a strictly par-
tisan lineup (e.g., “Justicialista® governors). There is no formal set-
ting for these meetings. During both the Néstor Kirchner (2003-7)
and the Cristina Kirchner (2007-present) administrations, there was
a sustained distrust of collegiality, so that cabinet and other struc-

tural meetings were avoided and informal contacts highly prized. IGR

become in this way more personal and less institutional.

Accordmg to Article 128 of the Constitution, governors are “natural
agents of the federal government.” This clause is unnecessarily repeated
by several provincial constitutions, including those of Formosa, Mendoza,
Neuquén, Santa Fe, San Juan, and Buenos Aires. It denotes the more cen-
tralized approach to federalism espoused by the original 1853 Constitution.
Tthas been rarely invoked and has received little attention in Supreme Court
case law. Nevertheless, in October 2009, the Supreme Court ruled that the
governor of Santa Cruz was the federal government’s “natural agent” to
whom befell the task of reinstating a former provincial attorney general who
had been sacked in 1995. In the face of the governor’s inaction, in 2010, the
Supreme Court launched a criminal investigation into his behaviour on the
ground of obstruction of justice, although to no avail.

Meetlngs between the pres1dent and governors are mostly focused on
ol 1a1 transfers to the provinces, budget ‘matters, and federal pubhc

Works The pre31dent always chairs the sessions,.and the minister respon-

“sible for the particular functional area, who is also in attendance, helps

to set the agenda. Meetings mostly involve political negotiations, with the
president generally getting the upper hand and no formal voting taking
place. Mlnlst_evgzglvlnﬁuence, by contrast, tends to be confined to technical
rather than pohtlcal issues. Only a fraction of this activity is made public,
malnly as photo opportunities. A full understanding of what transpires at
these meetings is rarely made public; although a brief summary may be

provided for reporters and the press as a token of transparency.

Official Forums for Top Executive Interaction between Provinces

Governors are key figures because they run vast bureaucracies—the most

important single employer in nearly all provinces—and are able to forge
more permanent links with the national executive or other key political
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“ actors. They play the same personality-politics game as does the national
" president. The status of governor is more important than that of senator in
; a typical political career.

Traditionally, it has been exceptional for the heads of all provincial execu-
tives to meet together as occurs, for example, in the US National Governors
Association. But governors 1nteract on a reg10na1 ba81s (for example, the
Patagonia, Centro, and New Cuyo reglons each have a board of gOVernors
of their own) and on specific subjects (e.g., natural disasters and other kinds
of emergencies). Governors personally set the agenda and meet with their
top ministers and main staff in tow. There are no decision-making rules, as
these meetings serve mostly as consultative and 1nformat1on—éhar§ng events.

© The gOVernors o of the Patagonia provinces interact and consult frequently
" among themselves at their Assembly of Governors meetings. They often
- hail from different political parties or factions of parties, but they have com-
‘ mon problems to tackle, including those affecting the environment or nat-
- ural resources. They devise joint policies to be submitted for approval by
. the Patagonian parliament.

; Centro Region governors also meet, in an even more institutionalized set-
! ting, 7. also known as the Board of Governors. The region started promisingly
in 1998,%° when Coérdoba and Santa Fe signed a horizontal IGA (Tratado de
¢ Integracion Regional, or interprovincial treaty), which Entre Rios joined in
- 1999. These governors were at the forefront of the regionalization process,
" and they constitute the region’s main political decision-making body. They
" make decisions by consensus and they have both an executive committee
. composed of provincial ministers and an administrative secretariat for tech-
nical backup, including setting the agenda items and other support functions.
. Regional mechanisms mostly provide for policy coordination and seldom
evolve into a unified front or bloc against the president. Region Centro
became an exception in 2008, when a crisis erupted over export taxes on
agricultural products. Publicity is limited to press releases; there is no sys-
tematic flow of information or proper meeting documentation.

Meetings and Forums of Sectoral Policy Ministers

‘Much IGR coordination takes place in specially designed forums known
as federal councils.*® They act as venues for generating pohcy consensus
among the different orders of government. There has been an increasing
use of these forums since the first horizontal council (Consejo Federal de
Inversiones, or CFI) dealing with investment was created in 1959.# The
military government of 1976—83 subsequently established two further fed-
eral councils. More recently, other councils were formed by civilian federal
governments, with little provincial input at their inception.
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These councils are not consutumonally mandated. They are created by
ordinary federal legislation on an ad hoc basis for particular policy areas.
Typically, there is a strong federal sectoral minister who provides funding
and administrative support for the relevant council; he or she also runs it
by chairing both its assembly as a deliberative body and its executive com-
mittee in charge of compliance with decisions. These are common features
of most federal councils. Indirectly, the president may control its agenda,
given the degree of presidential control of the Argentine government.

Presently, there are almost forty such federal councils,** including the
Federal Education and Culture Council (CFCE); the Federal Health
Council (COFESA); the Federal Social Security Council (COFEPRES);
and others dealing with employment, industries, fisheries, women’s rights,
housing, tourism, youth, production, population, planning, human rights,
drug control, culture, mass media, the environment, and security, among
many other significant policy areas. They play a substantial role 1n the
spher_e of concurrent power, where both the federation and the provinces
have a say, paymg the way for | greater federal/ /CU dialogue. Becatise - federal
“authorities set tl'{e ggenda, however, the hnes of 1nﬂ1ieilee in the Ebuncﬂs are
pnmarﬂy vertical.

“"One of the most successful attempts at IGR coordination has been the

Federal Council on Culture and Education created by law*? in 1979. As |
education services were more thoroughly decentralized during the 1990s, |

recasimm

the council became increasingly relevant as school syllabuses, budgets, and |

responsibilities were significantly revised. Authorities realized that a com- |

mon framework should be settled among different jurisdictions in order to

avoid overlapping and to foster uniform guidelines, as required by the 1993 |

Federal Education law.**

The Federal Council on Culture and Education has an assembly and an
executive committee, both presided over by the national education minis-
ter. The assembly is composed of all provincial education ministers, and the
executive committee is entrusted with decision compliance. The council
exhibited a considerable degree of dynamism in the 1990s, as more than
172 internal resolutions and policy recommendations were adopted and put
into effect.*> By way of example, it has been responsible for a uniform aca-
demic school curriculum throughout the country.

A similar IGR forum is the Federal Health Council (COFESA). Until
1945, the Argentine state played a secondary and minor role in health mat-
ters. From 1945 to 1955, public intervention (the so-called “public health
paradigm” or sanitarismo) replaced state inaction, following the social wel-
fare credo of Juan Perén (1946-55).46 A rudimentary Health Council was
set up in the early 1970s, but in 1981 the military government*’ refurbished
it as a more effective federal council. Since then, its dominant features have
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remained intact. It offers a flexible forum in which federal and provincial
health authorities interact so as to devise common policies in relation to
medical programs, disease control, and hospital management. Its first two
decades of existence were unimpressive, primarily because there was no
actual need for much policy coordination, since the national health author-
ity centralized all major decisions. When democratic rule was reinstated
in late 1983, party bickering dominated the council to such an extent that
the Justicialista Party provinces formed a health council of their own from
1987 to 1989.

As in many parts of Latin America, however, social services in Argentina
were devolved during the 1980s and to an even greater extent in the 1990s.
Provinces had to face new tasks in this uncharted territory as market-ori-
ented reforms were pushed by the Menem administration. The share of fed-
eral public sector spending on health fell from more than 70 percent in 1986
to less than 55 percent in the 1990s. Budget and fiscal constraints were
the main reasons for this development, which was constitutionally feasible
because the Constitution is silent on health issues. However, these policies
gave provinces the opportunity to identify priorities of their own, reach
out to faraway locations, and closely target and monitor specific programs.
Public hospitals began to experience self-management, even to the point of
threatening overall provincial control. Within this newly decentralized con-
text, policy clashes increased and coordination became essential to avoid
further conflict.

These new challenges, coupled with the severe economic crisis of 2002,
ushered in a new proactive era for the Federal Health Council, as a forum
in which to secure more effective coordination between the national health
minister and his provincial counterparts. Since 2002, the council has aimed
at streamlining IGR in health care. Common goals include determining
minimum health standards; establishing new integrated programs (e.g.,
vaccination and reproductive health) and plans (e.g., the federal health
plan for 2004-7); initiating legislative and administrative reforms (e.g.,
identifying indicators for the distribution of medical resources); fostering
public debate on health issues; and bringing local government and non-
governmental organizations into the process. All of these initiatives were
emphasized in the Federal Health Agreement of 2003.%8

Since 2003, therefore, the council has become increasingly visible and
dynamic. For instance, during the 2009 flu pandemic, the council worked
promptly and smoothly, suggesting that life-and-death issues trigger a bet-
ter and quicker IGR response. Nevertheless, despite some NGO involve-
ment, its activities are poorly communicated to the public and are not
properly documented.*® Technical backup is minimal, comprising a full-
time staff of two or three people. This organizational reality is standard fare
for nearly all federal councils.™

"both the federauon and the provmces c1a1m respons1b1hty Too often, paral-
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Another very important actor has been the Environmental Federal
Council (COFEMA). It was established by an IGA in La Rioja in 1990.
In 2002, it was incorporated into the new Federal Environmental Law® as
the main vehicle for IGR (Article 9, law 25.675) in this field. It serves as a
strategic coordinating body for national and provincial agencies, as both
orders of government are involved in environmental matters. It attempts
to devise integrated environmental policies, for both preventive and cor-
rective purposes by, for example, exercising policing functions in relation
to polluting corporations and implementing new regulatory guidelines
across the board.

Provincial social security heads also meet regularly in the Federal Social
Security Council (COFEPRES), which was created in 199032 to develop a
common policy regarding pensions. Its mission is oriented to the drafting of
uniform legislation, inter-regional compensation mechanisms for migrant
workers, social security policy assistance, and inter-agency coordination. It
is mainly a deliberative body with a primarily advisory role and very limited
executive functions beyond for example, data sharing

cesses. . Nevertheless, they offer very useful forums for the necessary ﬂow of

information and the generation of pohcy consensus, enabling provinces.to.
voice the1r concerns and nflorltxes )

The Civil Service

Each order of government has its own bureaucracy, staffed with civil ser-
vants and political appointees. Consistent with Argentina’s dualist federal
system, civil servants very rarely move from one order to another (federal to ;
provincial or vice versa). In principle, a civil servant can pursue his or her .
career in the other order, but this is rather exceptional. Rigid public struc- :
tures are the norm, as civil servants enjoy employment stability and distinct
pension rights in each order of government. This greatly reduces mobility. '

As the civil services are not structurally connected, bureaucratlc overlap-

o

ping occurs frequently, _I_namly in the areas of concurrent powers

PR

lel structures ‘operate in

ism, and the environ:

Public admmlstratlon in both orders of government is frequent-
ly overly politicized, a reflection of the weak institutional system as a
whole. Intergovernmental relations in particular are the domain of pol-
itical appointees, usually with cabinet or sub-cabinet rank. Professional
and technical activity is confined to the lower ranks of the administra-
tion (Direcciones Nacionales or Direcciones Provinciales, respectively).
Adequate civil service training is a challenge in many provinces. The
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federal bureaucracy is technically better educated, better staffed, and
more prone to quick responses, although some provincial bureaucracies,
of which Santa Fe is an example, are exceptions. Civil servants are not
specially trained in IGR at elther level

Specific IGR Organs within the Federal Administration:
The Logistics of Executive IGR

The Ministry of the Interior® (its very name is eloquent, suggesting a
sharp division between Buenos Aires, as the capital city, and the rest of

the country, as the “interior”) serves as the relevant federal department

for IGR 3 There is a sub- cabmet position in charge of relations with prov-
“Inces within the ministry (Secretaria de Provincias), and another that deals
exclusively with local government (Secretaria de Asuntos Municipales).
This ministry also supervises elections through the National Elections
Directorate (Direccién Nacional Electoral). Effectively, it is responsible
for all pohtlcs—related matters within the federal government structure,
whether formal (i.e., provmces and mun1c1paht1es) or 1nformal (e. g ., pol-

IGR game.
f A tr treasury undersecretary from the Economics and Public Finance
' Ministry deals with IGR of a fiscal nature (Subsecretario de Relaciones con
" las Provincias). Otherwise, IGR are mainly conducted through the national
: minister for the sectoral area concerned, who typically also chairs the cor-
{ responding federal council.

Eederal councils are frequently understaffed and underfunded No specif-
ic secretariat is charged with respons1b1hty for council meetmgs across the
federal government as a whole. Federal councils operate ina fragmented
and sectoral way, as a small appendlx of the specific area national mi ”'1s}'try
ngher-level negotiations Wlth governors are conducted dlrectly from - the

pres1dent1al ofﬁce

Specific IGR Organs within CU Administration

Generally, governors concentrate on relations with national author-
ities. IGR are deemed too important to be left to bureaucrats or profes-
sionals. Each province has its own Munisterio de Gobierno (Government
Ministry) that is a loose provincial equivalent cabinet agency of the na-
tional Interior Ministry. Provinces also have economics or treasury minis-
tries with tax, budget, and debt oversight functions that frequently involve
IGR actions. Governors’ chiefs of staff play a very significant role in
tackling many issues (Secretario General de la Gobernacion®), including
IGR.
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Informal IGR

Informal IGR are of paramount importance. Social and political networks
drive the whole process forward. Frequently, connections based on family,
friendship, provincial origins, or political affiliation are key. Behind-the-
scenes meetings are common, and official actions serve only to approve
decisions previously reached privately. Personal connections are highly
prized. Formal arrangements, by contrast, play a minor role. -
Parties, coalitions, and factions permeate political life. Governors, may-
ors, and deputies, as elected officials, are obviously recruited from party “
ranks. Consequently, they often act informally in relation to IGR through
these structures. Lobbying is not regulated at any level, but unions and
business and farm associations play a significant role® in tandem with pol—
itical parties with national appeal.
Governors of the same pohtlcal affiliation usually meet in order to co-

P

ordinate jomt “political strateg1es Increasmgly, governors from the same

shown by | the experlences of the Patagoma and Centro 1 reg1ons, to which

reference was made earlier. Sgnators and deput1es consult governors for
political directives. Sometimes, ;)ressure groups attempt to_participate in

GR Pohtrcal partles are particularly well suited for the conduct of IGR,
however, due to their ability to lead flexible negotiations and influence ac-
tors in different orders of government and agencies. National parties usual-
ly have huge bureaucracies at their disposal, enjoy grass-roots support, and
even collect federal election funding from the Fondo Nacional de Partidos

Politicos, which is run by the Interior Ministry.

V. Joint Agencies, Specialist Agencies, and Independent
Commissions

On many occas1ons, provinces and federal authorities have formed commis-
sions or joint bodies in order to cope with specrﬁc problems One key area in
Eﬁl?fe'gard has been natural resource management, which involves complex
interjurisdictional questions affecting rational use and allocation.

Notably, several commissions operate in river-basin development areas.
As an example, the Comisién Regional del Bermejo (COREBE, established
by an IGA in 1981 and ratified by federal law in 1982)% is managed by
two bodies: a Governing Council, chaired by a federal minister, on which
the governors of six provinces (Chaco, Formosa, Jujuy, Salta, Santa Fe,
and Santiago del Estero) sit and serve on an annual, rotating basis as the
deputy chair;*® and a board of directors, composed of provincial water of-
ficials in charge of policy implementation. In the Governing Council, vot-
ing is by a single majority. Another example is the Limay and Neuquén
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Basin Authority, which is chaired by the federal Secretary of State for Water
Resources. The Sali-Dulce basin, the Rio Atuel, and the Rio Colorado
commissions also handle river resources.>

Comrmssmns and committees on hydro resources serve as forums for
IGR interaction between federal and provincial agencies. They are almost’
invariably vertical. It is rare for provinces to form horizontal agencies of
their own with no federal input, and commissions without a federal presence
typlcally have lacked bite. The Interprovincial Coordinating Committee for
the Parand Medio Development, which the governors of Entre Rios, Santa
Fe, Corrientes, and Chaco formed in 1981, initially was an exception. The
governors led the main council themselves, with no federal interference.
The committee sought to coordinate the interests of the relevant provinces
in relation to the projected Parani Medio dam, so as to act in unison vis-a-
vis federal authorities. In the end, however, national authorities undermined
these initiatives. Joint action in a horizontal fashion has been reserved for
smaller border projects, such as the underwater tunnel that links the cities
of Santa Fe and Parana. Oil-producing provinces also have established joint
bodies of their own.

The environment has been an arena of substantial joint action between
the federal government and the provinces. Pollution is a severe problem in
several parts of the country, particularly in the greater Buenos Aires area,
which is highly industrialized. This region poses enormous challenges of
overlapping jurisdictions and agencies because the national government,
the city of Buenos Aires, and the province of Buenos Aires are all involved.
Since 2006, the federal Supreme Court has outlined a vast and ambitious
program for the Matanza-Riachuelo basin environmental cleanup (ordered
by the so-called Mendoza decisions),’® for the first time tackling a very
complex environmental IGR issue by judicial means. The first decision,
in June 2006, ordered the federation, the province of Buenos Aires, the
city of Buenos Aires, and the Environmental Federal Council to submit a
full-fledged, interjurisdictional plan to protect the environment. Nine years
later, many matters remain unresolved.

As it became evident that the cleanup task was a vast undertaking, Congress
created a new agency, ACUMAR, as an interjurisdictional public law entity
within the Environment and Sustainable Development Secretariat of State.®
ACUMAR’s main legal goals lie in the regulation, control, and development
of industrial activity in the Matanza-Riachuelo basin, which poses consider-
able health risks. It has monitoring, prevention, cleanup, and use of natural
resources oversight functions.

ACUMAR has the Environment and Sustainable Development Secretary
of State as its presiding officer and includes two more representatives of the
federal executive, two delegates from the province of Buenos Aires and two
from the city of Buenos Aires. National representation thus totals four out of

g
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the eight seats. During 2008-9, this joint agency began taking lab samples
and started to outline programs in order to relocate the neighbouring popu-
lace, consolidate inspecting staffs from different jurisdictions, improve sew-
age systems, and conduct a health and environmental census. Subsequently,
the World Bank awarded it a loan equivalent to US$840 million.

VI. Agreements between Orders of Government

i :
i Intergovernmental agreements, which are usually negotiated by governors,
{ are common in Argentina.

H

The Practice of Agreements

The federal partners regularly conclude mtergovernmemal agreements
(IGAs), which in Argentina are called 1nterprov1nc1a1 treaties or interprov-
incial agreements. Equivalent expressions such as pacts or conventions are
also used, interchangeably. Interprovincial treaties were envisaged in the
original 1853 Constitution, and their role was enhanced in the second para-
graph of the new Article 125 by the constitutional revision of 1994. The
first paragraph of 1 this clause pr prov1des that “Provinces may enter into partial
treaties for purposes of the administration of justice, economic interests and
works of common benefit, with knowledge of the Federal Congress, and
may promote industry, immigration, the construction of railroads and nav-
igable channels, the colonization of provincial lands, the introduction and
establishment of new industries, the import of foreign capital and the ex-
ploration of rivers, by laws protecting these goals with their own resources.”
The _constitutional provision refers to the execution of provincial treaties
Wlth federal congressmnal knowledge.” Thére has been considerable d1s~
pute over whether this prov1smnrmere1y requ1res mfcrmatlon or whether it
also entails federal approval. Provincial constitutions include similar rules, '
allowing provinces to enter into vertlcal and horizontal IGAs. A
Typically, IGAs are negotiated by governors following a federal lead,$?

then signed by executive officers and subsequently approved by provincial
leglslatures Finally, they are approved by Congress and made public; no

referendum or further political action is required for completion. IGAs may
from time to time have legal consequences, for example, if a citizen or prov-

. ince sues under their aegis in federal court.

Most IGAs are vertical, involving both the federation and the provinces.
They do not usually involve third parties, and municipalities participate
only through provincial authorities. IGAs operate mainly in the fields of
economic development, taxation, social security, and the environment.

IGAs are the direct outcome of the co- operative federalism
of the late 1950s. There is little documentation about them: no
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centralized data bank and no comprehensive assessment of their number and
nature. IGAs are not properly catalogued and some documents have even
been lost.%® An IGA registry was started by the Senate in 1973, but eventu-
ally failed.®* IGAs are rarely even published as full-text instruments. They
only appear in full in the federal record (Boletin Oficial) if Congress has pre-
viously approved them by law. IGAs lack a standard format, specific budget-
ary support and clear procedures for monitoring and control. Congress has
been unable to pass legislation regulating IGAs in detail.®

The Functions Played by Agreements

IGAs are primarily used in the concurrent or shared areas of competence

o help sort out the roles and responsibilities of the orders of governmerit.
In 1992-3, for example, many federal pacts, or treaties, were concluded as
devolution took place in the education and health areas while, conversely,
social security services were transferred to the federation.®®

.Some IGAs are highly symbolic. For instance, the Federal Environmental
Pact of 1993 ostensibly was a response to the need for greater action follow-
ing the Rio de Janeiro Earth Summit of 1992. It called for policy coordina-
tion, but it lacked specific dispositive rules. By contrast, the Federal Pact
on Employment, Production, and Growth of 1993 is replete with explicit

_norms on tax powers and social security management.

7 Sometimes, IGAs have created joint services, as illustrated by the

" various river-basin commissions discussed earlier in the chapter. IGAs act

7‘ as the basic framework for these entities, usually providing for the governing

. organs of the commission and its composition and functions.

'- Horizontal IGAs played a significant role as provinces began to group
together in regions, even before the amendment of Article 124 mﬁﬂ 99
entrenched them in the Consututmn In 1987, the Norte Grande region
“(comprising “Catamarca, Corrlentes, Chaco, Formosa, Jujuy, Misiones,
Tucuman, Salta, and Santiago del Estero) emerged with little institutional
development. One year later, the New Cuyo region was formed by an IGA,
comprising Mendoza, San Luis, San Juan, and La Rioja. Another IGA was
signed in 1996, creating the Patagonia Region in the southern tip of the
country. In August 1998, another horizontal IGA between Cordoba and
Santa Fe established the all-important Centro Region, which Entre Rios
joined in 1999.

IGAs do not usually circumvent or undermine constitutional norms. In
principle, they complement the Constitution as a mechanism for better
policy articulation and implementation. Exceptionally, further co-oper-
ation procedures are established in follow-up documents known as proto-
cols (Protocolos). Regarding their operation, there are self-executing IGAs,
of which the San Juan social security transfer agreement is an example, and

94
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non-self-executing IGAs, which indicate a mere willingness for or cornmit-
ment to future action to be taken in the future. The Federal Education Pact
of September 9, 1997 is an example of this latter kind.

Dispute Resolution Regarding Agreements

' “There are no official forums for handling disputes over IGAs, apart from
. the Supreme Court, which has become involved in IGA litigation sporadic-
i‘ally. The Supreme Court has original jurisdiction in such cases, on the

; . grounds that one or more provinces are involved.® Sometimes, citizens sue
both orders of government (e.g., in health issues and environment matters)
as a backup strategy should provinces fail to comply with court decisions.5®

| The Constitution also confers a “settlement jurisdiction” (jurisdiccién
dirimente) on the Supreme Court should two or more provinces stake
“claims” (Article 127). This vehicle for litigation involves the court in pol-
itical rather than legal adjudication, based more on courtesy and diplomacy
than on fine points of law. In December 1987, the Supreme Court relied on
this source of authority for the first and, so far, the only time when it or-
dered the provinces of Mendoza and La Pampa to conduct negotiations so
as to end the Atuel river dispute,®® which lately has been reignited.

Suits to enforce IGAs can be brought before the court only if the IGA
is Mcted by Congress; IGAs ofa pohtlcal nature are impossibleto’
wte Even where an IGA is 1ust1c1able, litigation is complex because
federal and prov1nc1al laws and the i interpretation of constirutional clauses
may all be involved. In reality, the Supreme Court is not fully equipped
We nuances and complexities of IGA litigation. Nevertheless,
)udlClahzatlon has become an increasing trend in national life.” Many
people turned to courts seeking adequate redress for their plight after the
government froze bank deposits following the economic crisis of 2001-2.
This generated an enormous workload for federal judges. Pensioners also
sued the national government in large numbers as pensions became mean-
ingless due to high inflation and fixed incomes. Social security transfers
had been dominated by IGAs, so they became a focal point of litigation,
with important legal consequences as previously acquired benefits were
at stake.”

VII. IGR and Fiscal Federalism

A sophisticated revenue-collection system was introduced under the 1853
Constitution. As a rule, provinces would levy direct taxes (such as income
tax). Only exceptionally could Congress do so. Indirect taxes (such as
VAT) became concurrent, or shared, as both the national and the provin-~
cial governments had the authority to impose them.
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Over time, fiscal imbalance, overlapping, and double-taxation occurred.
In 1932, the federal government relied on its exceptional powers to create
a temporary, nationwide income tax, which later became permanent. Two
years later, Congress enacted its first co-participation law (Ley Federal de
Coparticipacion de Impuestos) to which provinces were invited to adhere, fore-
going use of their own tax powers in exchange for participation in “nation-
al” revenue collection. These arrangements were constantly renewed up to
1988, when Justicialista governors™ successfully pushed for a more balanced
fiscal bargain from then President Alfonsin, thus obtaining a higher alloca-
tion of funds to the provinces. At that time, remittances to the provinces
accounted for more than 57 percent of the total. Subsequently, in the early
1990s, the share of co-participation revenues allocated to provinces fell to
49 percent; it now stands at a mere 30 percent. Specialized literature has
often referred to these arrangements as a sort of “fiscal labyrinth,”" given
the complexity of different shared taxes and expenditure functions.

The 1994 constitutional reform explicitly recognized tax sharing. It
called for a new law on the subject based on “egalitarian distribution cri-
teria throughout the national territory, such as solidarity, quality of life and
equal opportunity” for all constituent units.”* Unfunded mandates (obliga-
tion to administer programs without financial compensation) were banned
as a general rule, subject to exceptions by specific legislation enacted by
Congress and approved by the concerned provinces.

The reformed constitutional text also calls for a fiscal body to take
charge of co-participation monitoring and control. After an astonishing
twenty-one-year delay, the new clause is not yet operational and this new
entity, which would be the first IGR agency with constitutional status,
is not yet in place. An old (and still in force) federal law provides for a
Federal Tax Commission (Comisién Federal de Impuestos, CFI) to resolve
conflicts among involved parties. It remains unclear whether the CFI is
supposed to be phased out under the 1994 constitutional arrangement,
or whether it could function as the “fiscal body” required for IGR in this

area by the new constitutional bargain.”™ The harsh reality is that informal -

mechanisms dominate fiscal federalism, permeated by politics rather than
by constitutional norms.”®

Economically, as direct revenues represent only 18 percent of all
provincial resources, provinces are highly dependent on the federal
treasury. Some revenues are not itemized as sources for co-
participation, depriving provinces of much-needed resources. Under co-
participation, the provinces have lost their powers to tax, but retain the
power to spend. Moreover, while tax collection is centralized, borrowing
is decentralized, further encouraging fiscal irresponsibility. Direct grants
from the National Treasury to provinces have developed as a discretion-
ary tool for the federal government to reward “obedient” governors and to

INTERGOVERNMENTAL RELATIONS IN ARGENTINA 35

punish those who do not follow the official federal line. The nature of these

grants, which are subject to less scrutiny than tax distribution, facilitates
political patronage and clientelism.

VIil. 1GR and Efficiency in Pollcy-Makmg
and Implementation

Today, intergovernmental relations in Argentina are more geared to- '
ward implementation and information-sharing than policy decision-
making, which is still highly centralized. IGR can promote efficiency,
but because of their informal character, they frequently cause over-
lap and duplication of government effort. Federal authorities seek to
impose their will on provincial organs, but as the latter have the “home ad-
vantage,””” gridlock may occur. Sometimes there is a “joint-decision trap™;
a scenario in which one order of government blames the other for inaction
or any real or perceived ills. :

IGR have not yet developed sufficiently to foster adequate coordination |
between different orders of government, with the exception of some of the
federal councils to which reference was made earlier. Policy-making is still
concentrated in the capital city of Buenos Aires; coordinated solutions are
rare and triggered on an ad hoc basis by specific needs. The flu pandemic of
2009 offers an example. As noted previously, this public-health emergency
led to quick coordination among the national and provincial ministers who
sit in the Federal Health Council, and action was taken expeditiously in
order to avert further spread of the disease.

IX. P.olitical Accountability, the Rule of Law, Citizen
Participation, and Democratic Legitimacy

Argentina’s IGR are conducted mainly by executive officials. There have
been concerns about lack of transparency and accountability. Nevertheless,
public policy requires the enhanced participation of all actors, reinforcing
the case for IGR.

The operatlops of IGR tend to confirm the general inadequacy of the
country’s 0 §1ca1 systemJ hezghtenmg the democratic deﬁc:1t The exec-
utive, including the president, governors, and mayors, are the main for-
mal actors, with political parties as effective channels of communication.
Executive authorities seem to be the only ones able to deliver in all aspects
of political life. IGR are not the exception. Courts are playing an increasing
role,”” but many lash out at the so-called activism of judges, who are un-
elected officials. Congress and the provincial legislatures play a very minor
role compared to that of the executive branch of government.

J
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Opacity is a real problem as negotiations take place behind closed doors.
Relevant non-governmental organizations are constantly seeking greater
access, but Congress has passed no laws mandating greater transparency.
When he took office in May 2003, Néstor Kirchner vowed to enhance ac-
cess to information, but these initiatives did not bear fruit as they did, for
instance, in neighbouring Chile. Public documentation in the form of re-
ports or memoranda of IGR activities is scarce, although the Interr.let.has
improved the situation. IGR reinforce executive dominance. There is little
congressional involvement in the oversight of IGR or any other follow-up
actions.

Further, independent oversight is difficult to achieve because there is a
minimal “control culture” in the country regarding auditing and its bene-
fits. Too often, auditing is perceived as a stumbling block to governance
instead of an effective way of gauging its quality.

X. The Impact of IGR on Federalism: Overall Assessment
and Future Directions

Formal IGR in Argentina are Weakly developed despite the mer_e_asmg
“constitutionalization following the 1994 reform IGR typ1ca11y are con-
ducted mformally ‘through polmcal partles and local 1eadersh1pﬁ 51_1_?.1’1-
IGR tend to be disorganized, prlmanly verncal mainly ad hoc, and
free from formal constraints. There has been a trend since 1994 toward a
;higher degree of formalization. Paradoxically, the few IGR success stories,
“such as the federal councils on education and health, have been products

' of legislation and executive action and have not been spurred by constitu-

; tional arrangements. .
In the past, centralization and economic liberalization were the main

drivers of IGR. Nowadays, party influence and fiscal imbalance are moving
the whole process forward, eroding the formal separation of powers and
posing significant challenges for the rule of law.
i Vertical IGR predominate; horizontal co-operation is limited. Most IGAs
vare initiated by the centre. Occasionally, IGR provide for asymmetrical
solutions that are not compatible with the formal legal structure but that
‘ease some social tensions along the way. As IGR are conducted informally,
negotiation is the best method of conflict resolution. Threats to sue in .a
federal court occur but are often hollow in the face of a legal system that is
tardy and cumbersome.

Senate reform, greater equity, effective implementation of policies agreed
by both orders of government through IGAs, correction of the tax distr%bu—
tion framework, and an increasing role for non-governmental organizations
to effectively monitor provincial governments and enhance transparency
at all orders would make IGR more effective. However, these changes are
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unlikely to occur in the absence of greater measures of democratization and
respect for the rule of law.
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Intergovernmental Relations in
Australia: Increasing Engagement
within a Centralizing Dynamic

John Phillimore and Jeffrey Harwood

. Introduction

Institutions and processes of intergovernmental relations (IGR) were not
prominent features of Australia’s federal design. Neverthel.ess, over the gast
century, relationships between governments—formal and mforrna.l, vertical
and horizontal—have steadily broadened and deepened to a point where
Australia can now be considered to have quite a dense set of IGR institu-
tions and practices. This process accelerated during the past twenty years
or so, with several periods being of particular note. First, in the early 19?03,
a burst of negotiations between governments led, in 1992, to the establish-
ment of the current forum in which Australian heads of government meet,
the Council of Australian Governments (COAG). A second covers the per-
iod from 2007-13, during which a federal Labor government was explicitly
committed to an intense form of co-operative federalism. A third may be in
the offing, with a federal Coalition government elected in 2013 committing
to produce a major policy paper on reform of the federation.

COAG has been the main avenue through which new models of co-
operation have been pursued, although its lack of institutional. founfiations
means that IGR are subject to fluctuations in their levels of intensity and
co-operation and are, inevitably, ultimately at the mer.cy of the fede'ral
government. The latest wave of federalism reform is driven by a reaction
against aspects of the COAG process under the federal Labor govern-
ment, combined with changes of government at federal and State levels across
Australia. Its goals include drawing clearer lines of responsibilities b‘etw-een ‘Fhe
levels of government and a consequent cooling of IGR. Whether this dntect%on
can be maintained in a federation that has become accustomed to centralization
remains to be seen.

Australia is a country of close to twenty-four million people, spread over
7.7 million square kilometres. Most people live in urban are-as in a rela-
tively narrow strip near the southeast and southwest coastlines. Almost
two-thirds of the population live in the capital cities of the six States and
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two . self-governing mainland Territories. Over a quarter of Australians
were born overseas, and another 20 percent have at least one overseas-born
parent. The indigenous Aboriginal and Torres Strait Islander population
numbers around 670,000, or 3 percent of the total. Almost 30 percent of
the population of the Northern Territory is indigenous, compared with less
than 5 percent in each of the other States and Territories.!

Despite this diversity, demographic and population factors have limit-
ed impact on Australian federalism and IGR. Apart from the Northern
Territory, there are no substantial territorially based minority language
population centres, and cultural and regional variations are relatively slight
between the main urban population centres.

Australia’s economy has experienced uninterrupted growth since the
1990-1 recession. Its GDP in 2013—14 was US$1,431,431 million, with a
per capita GDP of US$61,405. In recent years, a boom in commodity prices
and in trade with China in particular has seen the economy grow rapidly;
coupled with low public debt and relatively strong financial institutions and
regulations, Australia passed through the global financial crisis of 2008—9
virtually unscathed.

Australia itself was formed in 1901 through the voluntary union of the six
self-governing British colonies that occupied the country. The Constitution
was adopted following a decade of discussion, delegate conventions, and
popular referendums, culminating in the passage by the British Parliament
in 1900 of the Commonwealth of Australia Constitution Act.

The States and Territories vary significantly in size, population, and
economic structure (see Table 3.1 for a summary). The two traditionally
dominant States—New South Wales (NSW) and Victoria—have steadily
lost population share to the faster growing resource-based economies of
Queensland, Western Australia, and the Northern Territory. NSW and
Victoria accounted for 65 percent of Australia’s population in 1956, but
only 57 percent in 2014. The smaller States, South Australia and Tasmania,
have the oldest age profile and slowest population growth. There are about
560 local governments, established under State and Territory legislation.
Local government is not referred to in the Constitution.

The Commonwealth and State governments (as the national and subna-
tional orders are called) have an almost complete set of executive, legisla-
tive, and judicial institutions and their own constitutions. To the extent
allowed by the Commonwealth Constitution, each State is “sovereign” in
the conduct of its own affairs. While the two self-governing Territories
likewise have their own institutional structures, their powers of self-
government derive from Commonwealth legislation and, at least in theory,
can be removed.

Australia combines the traditions and institutions of federalism with
those of parliamentary responsible government within a common-law legal
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TaBLE 2.1 Australian States and Territories, 2013-14°

Total area Length of Population Gross Gross
coast line® June 2014 Product Household
per capita® {income per
2013~14 capita
2013-14
sg.km. % km. ‘000 us$ (000} us$ (000}
New South Wales 800,642 10 2,137 7.518 59.8 54.2
Victoria 227416 3 2,512 5,841 54.6 49.2
Queenstand 1,730,648 23 13,347 4,722 57.6 51.2
South Australia 983,482 13 5,067 1,685 520 48.9
Western Australia 2,529,875 33 20,781 2,573 91.1 63.4
Tasmania 68,401 1 4,882 514 4£4.3 443
Northern Territory 1,349,129 18 10,953 245 78.2 59.6
Aust. Capital Territory 2,358 - - 386 85.4 94.0
Australia 7,692,024 100 59,736 23,490 61.2 53.5

3Includes islands
GDP per capita concentrates on the {evel of economic production and does not provide a measure ofincomes

received by residents of a particular jurisdiction, because a proportion of income generated in the production
process may be transferred to other States or overseas {and conversely income may be received from other
States or overseas). WA and the NT have high GDP per capita, which is significantly influenced by capital-inten-
sive, often foreign-owned mining for which the terms of trade have increased significantly in recent years. A
more accurate measure of relative income that takes these flows into account is gross household income per

capita, which is included in the final column.

system. The federal elements were principally modelled on the American
system and included adoption of a written constitution; enumeration in the
Constitution of the competences of the Commonwealth Parliament; speci-
fication of the process for amending the Constitution through referendum;
and the establishment of two houses of the Commonwealth Parliament—a
House of Representatives, in which governments are formed, and a Senate,
with equal representation from each of the six States, and with almost equal
powers granted to each house. There is a rarely used provision allowing
the dissolution of both houses of Parliament, followed by a joint sitting of
Parliament if necessary, in order to pass blocked legislation in the event of a
deadlock between the two houses.*

The High Court is the highest court in Australia. It hears appeals from
both Commonwealth and State courts and determines constitutional
challenges to the validity of Commonwealth and State laws. Its seven jus-
tices are appointed to the court until age 70 by the “Governor General in
Council”—that is, by the executive government, with no involvement by
the Parliament. Section 6 of the High Court of Australia Act 1979 requires
the Commonwealth attorney general to consult State attorneys general be-
fore an appointment is made, but there is no requirement for (and little
evidence of) State views being heeded by the Commonwealth.
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The responsible government elements of the Australian system were
ad(?pted from Britain and are primarily based on convention rather than
written rules. The Governor General (the Queen’s representative) is a large-
ly ceremonial head of State; government is formed by the political part
(led'by the prime minister) commanding a majority in the lower house 03;
Parl.lament. There is a system of cabinet government encompassing col-
lective and individual ministerial responsibility, and a tradition of a neutral
and professional public service that serves the elected government. This
responsible government model also prevails in the States and Territo.ries

The Constitution adopts the American approach to the distribution.of
competences by enumerating (in section 51) a range of areas in which the
(?o'mmonwealth is permitted to legislate, with the States retaining respon-
sibility for any matters not explicitly vested in the Commonwealth Mozt of
the Commonwealth’s powers are concurrent, or shared with the-States—
although section 109 provides that in the event of an inconsistency, the
Commonwealth law will prevail. The Commonwealth’s exclusive po’wers
are the traditional ones aimed at granting it control over external relations
:and the economic union—e.g., currency, defence, customs and excise dut-
ies—while others, such as foreign affairs, trade, immigration, and postal
:a{ld t.elegraph services are effectively exclusive Commonwealth)responsibil—
ities 1.n association with section 109. The States’ powers are not listed and
were intended at federation to consist of the bulk of government’s functions
outside those limited duties assigned to the Commonwealth.

No'twithstanding the concurrent powers listed in section 51, it is generall
conmde?red that the framers of the Constitution intended to adopt a form 03;
federalism in which each sphere of government was relatively autonomous
and IGR played a fairly minor role.” However, this did not materialize. Shared
responsibility and governance are common, while the Cominonwelalth has
become predominant in many areas that initially seemed to have been left to
.the States. Nevertheless, institutionally, Australia retains a dual federation
in which the Commonwealth and the States each have their own executive
branch and public service to implement their own policies and programs.

Il. General Overview of IGR in Australia

The st.rong dualism envisaged by the constitutional framers meant that
they did not establish any explicitly intergovernmental institutions. The
Senate—designed as a key protector of States’ interests—divided .alon

p.arty lines early in the 1900s and never effectively performed this funcch
tlon.. A.n Inter-State Commission, designed to deal with aspects of pro-
tectionism in interstate trade, was provided in the Constitution in section
101. HOW§ver, its power to adjudicate was emasculated by an adverse High
Court ruling in 1915 and it never worked as envisaged.® It was in any case
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always a Commonwealth body rather than an IGR institution per se. It no
longer exists.

These factors, combined with the constitutional guarantee of autonomy
for each order of government, have meant that “any interaction or joint
action [between governments] has evolved out of practical exigencies, for
political and administrative convenience.”” Such interactions and relation-
ships—formal and informal, vertical and horizontal—have steadily broad-
ened and deepened over the past century, and particularly since the early
1990s.

The official IGR bodies include peak-level forums for heads of gov-
ernment—both vertical (Council of Australian Governments, or
COAG) and horizontal (Council for the Australian Federation,
or CAF). COAG has become the linchpin of the IGR system. There are also
a number of ministerial councils representing functional areas of govern-
ment, such as education, health, and transport, in addition to independent
and semi-independent bodies responsible for regulation and policy-making
in certain policy fields. These IGR institutions can also involve local gov-
ernment representation in areas such as planning and heritage.

Underlying these formal institutions are constant interactions be-
tween government officials, and all the while the interplay of party and
Commonwealth—State politics is never far from the surface.

Developments in IGR have largely been shaped by the same factors driv-
ing Australian federalism more generally. The most important of these
has been centralization, along with economic reform and a pragmatic at-
titude to federalism.® Centralization has taken the form of increasing
Commonwealth involvement and influence in policy matters, as well as
centralization within both orders of government, as central agencies (such
as treasury and first minister’s departments) have come to dominate IGR
compared to line agencies responsible for service delivery.

Centralization has several explanations. First, and perhaps the most
important, is vertical fiscal imbalance. As is explained below, the
Commonwealth collects over 80 percent of revenues but spends only half
of what it collects for its own purposes. The converse is true for the States
and Territories, which require funding from the Commonwealth to per-
form their functions. Under section 96 of the Constitution, “the Parliament
may grant financial assistance to any State on such terms and conditions
as the Parliament thinks fit.” Over time, the Commonwealth has used this
provision to enter new policy areas and influence—if not dominate—more
and more policy fields, as well as spending funds directly on purposes such
as roads, capital works, and community grants.

Second, successive High Court decisions have allowed the Commonwealth
to enter—and sometimes take over—policy areas that had been preserves
of the States. The most important was the High Court’s decision during
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World War II that enabled the Commonwealth to monopolize income taxa-
tion.® A 1983 decision permitted the Commonwealth to use its external
affairs powers 1o enact laws to implement treaties in areas of State jurisdic-
tion.'” A 2006 decision expanded the Commonwealth’s power to take over
most of the industrial relations system.!!

Third, the Constitution can only be changed through a referendum in
which a majority of voters overall, and a majority of voters in a majority of
States, support an amendment proposed by the Commonwealth Parliament
(section 128). The State and Territory governments and parliaments are as-
signed no formal role in the referendum process. Although only eight of the
forty-four referendum questions held since federation have secured a “yes”
vote, some of these have been significant in expanding the Commonwealth’s
power to legislate in certain areas, such as social services'? and indigenous
affairs.!?

One of the few constraints on centralization has been the High Court’s
application of a broad protection principle for the States to function as in-
dependent units.”* In general, this principle holds that there is within the
Constitution an implied limitation that prohibits the Commonwealth from
legislating so as to infringe on the structural integrity of the States and
their ability to exercise their functions.’ In addition, three recent decisions
have brought into question the Commonwealth’s powers to spend directly
on functions outside those explicitly provided for in the Constitution (such
as grants to sporting bodies and local government infrastructure funding).
However, the effect is likely to be that legislative and administrative solu-
tions will be found to enable Commonwealth spending to continue, if only
as grants through the States, rather than it vacating its involvement in the
policy areas concerned.!¢

Another key driver of IGR has been economic reform. Since the 1980s,
governments at all levels and of all political persuasions have vigorously pur-
sued economic liberalization and new public management reforms within
the public sector. There has been a sustained focus on increased competi-
tiqn, privatization, contracting out of government services and functions,
deregulation, reform of public finances, and performance management.

As part of this market agenda, a significant reform program—the
National Competition Policy (NCP)—was undertaken from the mid 1990s.
The NCP sought to create national markets (and associated institutions)
for electricity and gas; establish a national competition regulatory regime;
and introduce competitive reforms to State-based industries and business
enterprises. The incentive to participation was significant financial support
to the States from the Commonwealth, dependent on achieving reform
milestones as judged by the National Competition Council. These reforms
were the culmination of several years of negotiation between the States
and the Commonwealth initiated in the early 1990s by State premiers and
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supported by the “new federalism” of Prime Minister Bob Hawke.!” Efforts
continue to this day to extend the NCP reforms through national harmon-
ization of business regulations in many sectors, with strong support from
business groups.

Finally, Australians, their governments, and the High Court have for
many years taken a pragmatic attitude toward federalism. From at least
the 1080s, there was a general absence of ideological debates and struggles
over the balance of power between the Commonwealth and the States.'®
The public, as well as interested policy communities, are normally more
concerned with “what works” than with “who does what.” Hence, feder-
al principles have not had a strong restraining effect on IGR in terms of
Commonwealth “intrusion” into State policy responsibilities.

Yet, popular surveys, as well as media and key interest groups, regularly
call for federalism to be “fixed,” and for an end to the “blame game” be-
tween Commonwealth and State governments. This is particularly the case
for the health-care system, which accounts for around a quarter of State
government expenditure and where cost-shifting and duplication are rife.
Other significant targets of criticism are cross-border issues, such as the
parlous state of the Murray-Darling River that flows through four States;
inconsistent transport regulations (e.g., relating to heavy vehicle loads for
interstate road operators and safety requirements for interstate rail); in-
digenous affairs policy failures; and the inconveniences faced by people
moving interstate (e.g., inconsistent school systems).

This has led to two broad responses. First, and most common, is
a call for more clearly defined roles and responsibilities between the
two orders of government so as to reduce overlap and duplication.
There is less agreement on whether this should mean restoring more
power to the States over particular policy areas or, by contrast, giv-
ing more power to the Commonwealth. In practice, the latter has been
more common, although it has not necessarily occurred through co-

operative means. Commonwealth assertiveness has also played an
important role. The second and related response is to recognize that shared
and overlapping roles are both the current reality and to some extent in-
evitable, and that there is therefore a need for closer and more effective
co-operation between governments—which of course brings IGR to the
fore.!® Commonwealth fiscal support has often played an important role in
securing such co-operation from the States and Territories, and it is usually
accompanied by institutional mechanisms to support and oversee policy in-
itiatives and monitor their progress. These two trends—a general tendency
toward increased Commonwealth power combined with bursts of activ-
ity'in which IGR are prominent, assisted by financial sweeteners from the

Commonwealth—have increasingly been the main avenues through which

change and reform have occurred in the federation and IGR.
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Partisan differences between State and Commonwealth governments
hav.e generally not been the major determinant of IGR, despite the two
major parties having traditionally adopted different attitudes toward feder-
alism. Historically, the Australian Labor Party favoured a more centralist
and interventionist approach compared to a more federal and States’ rights
ideology espoused by the Liberal Party and its rural Coalition partner.
the National Party. Major IGR-related initiatives in the early 1990s WCI‘;
achieved between a Commonwealth Labor government and State govern-
me.nts of both persuasions. The Coalition (conservative) government led by
Prime Minister John Howard (1996-2007) achieved significant reforms in
ﬁsc.al federalism with Labor and Coalition State governments, and secured
major agreements on counter-terrorism legislation with Labor-led State
governments.

Nevertheless, partisanship has occasionally been important. For example
Labor governments during World War II and its immediate aftermath cenj
tralized income-taxing powers and secured passage of a key referendum in
1946 that laid the basis of Australia’s modern welfare state. The Whitlam
;gl?or government (1972-5) encountered stiff opposition to many of its
initiatives (particularly its expanded use of section 96 conditional grants)
from non-Labor States. By comparison, federal Coalition governments
gave the States a monopoly over payroll tax (in 1971) and partially opened
an opportunity (although it was not taken) for States to reintroduce income
taxes in the late 1970s,

The differences between the two parties over federalism became more
blurred following the liberalizing of the economy in the 1980s and the relat-
ed reduction in planning and economic interventionism by Commonwealth
Labor governments. At the same time, the Liberal Party and its leaders
became much more “nationalist.” As a result, until the election in 2013
of the Liberal-National Coalition government, there was little concerted
pf)litical opposition to the centralizing dynamic of Australian federalism on
either side of federal politics. It is too early to tell whether the Coalition’s
latest moves toward federalism reform will develop into an ideological
wedge between the parties, although some significant policy differences on
this score can readily be predicted.

The centralizing tendencies of successive federal governments en-
f:ounter opposition from the States, however, whatever their polit-
ical .complexion. When Labor was in government in all States and
Territories from 2002 to 2007, for example, tensions increased in the
face of the more centralist and interventionist strategy of the then fed-
eral Coalition government sometimes referred to as “opportunistic
federalism.” This included Commonwealth actions to take over policy areas
from the States (e.g., industrial relations); bypass them (e.g., establishing
1ts own vocational training colleges); and force policy and administrative
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changes on them (e.g., education reporting). During the same period, StaFe
and Territory Labor governments developed an alternative position on cli-
mate change; established the Council for the Australian Federation; and
proposed a new national reform agenda.

There is no explicit or implicit constitutional obligation for “good faith”
behaviour by either order of government. Consequently, the way in which
IGR are conducted depends greatly on governments of the day, their leaders
and officials, as well as their intersection with events and policy agendas.
As Martin Painter notes, “despite the plethora of such [IGR] arrangements,
the original arm’s-length relationship remains intact. Adversarial politics
and joint administration coexist as a matter of course.”??

Partly for this reason, Australia has devised a number of independent
or semi-independent institutions responsible for certain policy areas and
responsibilities involving IGR that are somewhat removed from daily
Commonwealth—State politics. Some of these have become permanent
fixtures (e.g., the Commonwealth Grants Commission and the Australian
Loan Council). Others (the COAG Reform Council and the Australian
National Training Authority) were more short-lived, but still had a sig-
nificant impact. These institutional innovations are discussed in section V
below.

lll. Legislative Mechanisms

Legislative bodies are important in some respects, but intergovernmental
relations are driven much more by federal and state executives.

Legislative Institutions

All Australian parliaments, except those of Queensland and the two self-
governing Territories, are bicameral. The Commonwealth House of
Representatives has 150 single-member constituencies elected through a
preferential voting system;** elections are held every three years. Almost
all members come from one of two major party groupings (Labor and the
Liberal-National Coalition). The Senate has seventy-six senators—twelve
from each of the six States and two each from the two Territories. Senators
are elected for six years by proportional representation using each State as
a single electorate, but staggered terms mean that half the Senate faces the
polls at each election. The government rarely has a majority in the Senate;
the balance of power is normally held by minor parties and independents.

There are few if any formal co-operative mechanisms between the
Commonwealth Parliament and State and Territory legislatures, or be-
tween State and Territory parliaments, either generally or in specific rela-
tion to IGR.
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A partial exception is treaty-making. The Commonwealth government
can sign and ratify treaties without reference to Parliament or to State
governments or parliaments. As the number and scope of treaties has ex-
panded, both Commonwealth and State governments and parliaments have
criticized the fact that Commonwealth power can increase without ad-
equate scrutiny. Partly in response, an intergovernmental Treaties Council
was established by COAG in 1996. Although the Council has only met once
(in 1997), the 1996 COAG meeting also established consultation mechan-
isms, in particular a Standing Committee on Treaties (consisting of senior
Commonwealth, State, and Territory officers), which has the potential to
meet more regularly to discuss upcoming treaties, providing an opportunity
for comment by States, and a forum to coordinate State representation on
international delegations where this is deemed appropriate.?* In addition,
a Commonwealth parliamentary committee—the Commonwealth Joint
Standing Committee on Treaties (JSCOT)—was established to scrutin-
ize (but not veto) treaty-making by the Commonwealth government. This
Committee also provides written advice to State premiers and parliaments
on treaties, inviting submissions on whether Australia should take binding
treaty actions. The period for response is typically short. Only Western
Australia has a parliamentary committee charged with scrutinizing pro-
posed treaties, and it responds rarely, if ever, to the invitations offered.

Federalism and IGR are predominantly executive-led in character.?’
Parliamentary oversight of IGR is normally limited except for those cases
where government requires legislative approval for particular initiatives,
programs, or funding. As governments generally have a clear majority in
their lower houses, the limited scrutiny that does take place (e.g., through
committees) generally occurs where the governing party does not control
the upper house of parliament.?¢

Legislative Techniques

A range of legislative techniques are used across the federation involving
IGR.* The technique that provides the least amount of ongoing autonomy
and capacity to constituent units is a referral of powers. Section 51 (xxxvii)
of the Constitution permits the Commonwealth to legislate in regard to mat-
ters referred to it by any State or States. Any consequent Commonwealth
law only applies to the referring State(s), not to the entire federation. States
may refer matters individually or collectively, and non-referring States may
subsequently join the referral or adopt the Commonwealth law relating to
a matter referred by another State.?® As Cheryl Saunders notes, the referral
option “represents a mechanism whereby, through co-operation, complete
uniformity of legislation, administration and adjudication can be achieved
in areas not otherwise within Commonwealth power.”? The referral route
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has been used sparingly since federation. States have been reluctant to refer
powers when it is unclear what might happen once a referral has been made,
fearing—incorrectly, in legal terms-—that it may constitute a once-and-for-
all surrender of powers. Examples of referred powers include mutual rec-
ognition of certain skilled occupations; the regulation of corporations and
securities; and criminal code powers concerning terrorism.3® Typically, a
referral takes the form of legislation for enactment by the Commonwealth,
together with power to amend the legislation, following an agreed process.

Another legislative technique involves one jurisdiction enacting a law and
that law then being adopted by other parliaments. While this restricts the
autonomy and capacity of individual States and Territories, it lessens the
risk of the Commonwealth exceeding or extending its powers beyond the
legislation. It also normally involves States and Territories working together
to achieve harmonization, thus enabling them to be active policy players.
This technique may be associated with the establishment of a policy-making
or regulatory body on which States and Territories are represented directly
or have a say over key appointments.? It assumes the need for complete uni-
formity in statutes and subordinate legislation and also generally assumes
a single administrative portal—normally, although not always, established
by the Commonwealth—to implement uniform administrative rules and
decisions.

A related legislative technique involves a model law being developed
(often by a ministerial council), with each State Parliament then enacting
it in an agreed form. States can sometimes make variations to the model to
meet local circumstances. This technique provides for a degree of harmon-
ization, while still allowing States and Territories to implement their own
versions and retain some ownership over implementation. Commonwealth
legislation that has been mirrored in the States and Territories includes
consumer protection, offshore minerals and petroleum, censorship, and
financial transactions reporting. This legislative technique has also been
used by States and Territories to cover areas of government—citizen rela-
tions where the Commonwealth has no direct involvement (e.g., child pro-
tection and interstate transfer of prisoners).

A legislative technique that allows the most autonomy and capacity to con-
stituent units—and for that reason is rarely favoured by the Commonwealth—
involves the establishment of a generic framework of policy intent, which
outlines a set of minimal conditions or regulations, or expresses a minimal set
of national provisions. This mechanism is designed to give States the power
to vary the provisions, usually up rather than down. For example, minimal
provisions are contained in national templates while State governments can
adopt higher standards or offer better provisions to the national template.
This occurs in situations where the Commonwealth establishes procedures
to deal with an issue, but allows State procedures to replace them if they are
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deemed adequate by the Commonwealth. Examples are environmental pro-
tection and native title (i.e., indigenous land rights) provisions.

[V. Executive Mechanisms

Executive mechanisms for intergovernmental relations involve several
somewhat formalized institutional arrangements.

Council of Australian Governments (COAG)

The Council of Australian Governments (COAG) is Australia’s peak IGR
body. It was established at a heads-of-government meeting in May 1992 by
informal agreement between the prime minister and the State premiers.*?
COAG comprises the heads of government (i.e., prime Iinister, pre-
miers, and chief ministers) of the Commonwealth, six States and the two
Territories, as well as the president of the Australian Local Government
Association (ALGA). There is no formal intergovernmental agreement or
legislation establishing COAG:; hence, its operation has varied over time.
For example, following the election of the federal Labor government in
November 2007, Prime Minister Kevin Rudd invited treasurers from the
Commonwealth and from the States and Territories to attend, partly to sig-
nal his intention to drive a substantial new reform agenda including reform
of fiscal federalism. His successor, Prime Minister Julia Gillard, discon-
tinued this practice.

COAG was a successor to the annual Premiers’ Conferences that were
traditionally concerned with the size and distribution of Commonwealth fi-
n.ancial assistance grants to the States and Territories and, thus, were occa-
sions for conflict and political grandstanding. Over time, COAG developed
the ?apacity to become a more co-operative executive body, especially since
the introduction of the goods and services tax (GST) in 2000 (which re-
placed the old financial assistance grants and whose net proceeds go to the
States and Territories as general-purpose funding). It provides leadership
o‘n national issues and concludes the final stage of negotiations over conten-
tious issues that require a collaborative federal approach. It now generates
much of the agenda for ministerial councils.

Meetings of COAG are called and chaired by the prime minister. The
ager.xda is set by the prime minister, with States and Territories normally
having just one nominated item for discussion. Meeting frequency varies.
COAG meetings have generally been held once or twice each year (except
1998 when it did not meet), but it met four times in both 2008 and 2009
before reverting back to its more typical frequency in subsequent years.

First ministers are responsible to their cabinets and authorized to speak
on their behalf. However, it is tacitly agreed that during negotiations, first
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ministers may have to make decisions “on-the-run” without prior oppor-
tunity to discuss events with their cabinet colleagues.

Decisions are by consensus, and it is accepted that the respective federal
partners cannot formally impose their will on one another. This does not
lead automatically to stalemates. Negotiations beforehand by officials and
at ministerial councils mean that first ministers are already aware of one an-
other’s positions and they arrive at the (usually one-day) COAG meetings
ready to negotiate the final details of any arrangement. There is normally a
leaders-only dinner the previous evening at which loose ends and disagree-
ments are sorted out. Occasionally, draft final communiqués are circulated
at the last minute, and agreement is difficult to reach. Also, individual gov-
ernments have on relatively rare occasions noted their dissent from or in-
ability to agree with certain communiqué resolutions.*

COAG meetings are held in private. In addition to first ministers, the
others present in the meeting room are members of the COAG secretariat
and one or two senior advisers from each of the first ministers’ departments
or private offices, as well as the president and chief executive officer of the
Australian Local Government Association.

Decisions taken in the context of these meetings are not formally binding;
however, leaders are expected to stand by the decisions. Decisions are made
public, with communiqués and related intergovernmental agreements and
other documents (e.g., discussion papers) being published on the COAG
website, usually on the afternoon of the meeting. As the decisions are not
formally binding, they cannot be challenged in the courts. However, any
subsequent legislation passed to enact the agreements can be challenged by
applicants with standing in an appropriate court, if grounds exist to do so.

Council for the Australian Federation (CAF)

Historically, horizontal IGR between the States and Territories have
been weak in Australia, as opposed to those involving vertical relations
between the Commonwealth and the States. This is partly for practical
reasons: with only six States, operational “boundary” issues are relatively
few in number and of minor importance apart from those in which the
Commonwealth already takes a keen interest, such as regulatory harmon-
ization affecting business or the management of Australia’s major river
system, the Murray-Darling. Perhaps more significantly, economic com-
petition between the States, as well as differences in their industrial base
and level of fiscal dependence on the Commonwealth, have traditionally
meant that they have generally been unable to combine forces politically
or institutionally for long enough either to act collectively without the
Commonwealth or to present a united front in their relationship with the
Commonwealth.
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Nevertheless, there have been some moves to rectify this situation in re-
cent years, most notably through the Council for the Australian Federation
(CAF), which was established by a memorandum of understanding
in October 2006.* It comprises the premiers and chief ministers of the
States and Territories. The need for such a body had been identified for
many years, and CAF is modelled on Canada’s Council of the Federation.
CAF meets at least yearly or on an “as needs basis” to provide State and
Territory leaders with an opportunity to discuss matters related both to
COAG (either in advance or subsequent to COAG meetings) and to cross-
jurisdictional issues in which the Commonwealth may have little or no role.
It also provides a platform to communicate broader issues of public inter-
est. All members attend CAF meetings, even if, on occasion, some agenda
items only apply to certain States and Territories (e.g., common dates for
summertime daylight saving, which only operates in some States), Meeting
communiqués are later published on the CAF website.?’

Whereas COAG is effectively a meeting chaired by the prime minister
with a secretariat consisting of Commonwealth public servants, CAF has
a rotating chair and an agenda set by a secretariat that is funded by all its
members. Like COAG, consensus decision-making is the intention, and
decisions are not formally binding.

CAF was established at a time when all State and Territory governments
were Labor-led but the Commonwealth government was in Coalition
hands. In 2007, Labor won government federally, meaning it was in office
in all nine jurisdictions. The Australian political landscape does not remain
static for long, however, and by 2014 Labor was in office only in South

Australia and the ACT. Despite releasing a fourth Federalist Paper in 2011,
CAF has lost momentum so that its meetings have essentially reverted back
to the situation prior to CAF’s establishment—that is, a tactical meeting of
first ministers just prior to COAG meetings.

Ministerial Councils

Ministerial councils have been relatively informal instruments of co-oper-
ative federalism, providing an opportunity for portfolio ministers from
across the federation (and, in certain cases, representatives of ALGA as
well as of New Zealand) to meet to discuss issues of common interest
on a regular basis. Historically, they have ranged in number from more
than forty during the 2000s to just eight councils under the auspices of
COAG since December 2013, in addition to another five “legislative and
governance forums.” Over time, they have become more formal and less
secretive, and COAG now provides some guidelines for their operation.3¢
Typically, they are established by COAG or under a formal agreement, and
a small number are established or empowered under statute.?” Their rules,
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membership, and meeting frequency vary. While most ministerial councils
rely on consensus decision-making, a few (normally those linked to a stat-
ute or a formal IGA and with the authority to take joint executive action)
permit majority voting.

At ministerial council meetings, most ministers have a degree of auton-
omy depending on how the prime minister and premiers want to manage
their cabinets. In cases where policy matters pertain directly to a minister’s
portfolio and do not constitute a budget item, they usually have some au-
tonomy. Where budget commitments or whole-of-government matters are
involved, ministers tend to refer back to their cabinets for discussion and
approval.

Ministerial councils occupy a curious place in Australia’s collaborative
federalism. They can be venues of conflict, negotiation, and (partly due
to most councils insisting upon consensus decisions) inertia. At the State
level, they are often considered as events to be attended “after the real work
is done” (i.e., pressing State issues). They are typically dominated by the
Commonwealth. Their strategic role varies with the extent of oversight by
COAG. Lobby groups (especially business) are reluctant to see matters
passed on to ministerial councils because they fear issues will be delayed.
Hence, there is constant pressure for matters to be “passed upwards” to
COAG for prioritizing and final decision. Yet, some ministerial councils are
sites of co-operation and progress with problem-focused meetings. Those
linked to semi-independent regulatory bodies (see section V below) are im-
portant decision-makers in their own right.

The COAG meeting of February 2011 agreed to establish a new system of
ministerial or COAG councils. In recognition of the failings and criticisms
of ministerial councils, it was agreed that they will be more closely focused
on national reform and oriented toward supporting COAG’s work. Three
types of ministerial council were established: twelve permanent standing
councils, to address “enduring issues of national significance”; seven select
councils to concentrate on “specific reform tasks of critical national import-
ance”; and legislative and governance forums (five, initially) concerned with
oversight of ministerial responsibilities set out in legislation, treaties, and
intergovernmental agreements that do not fall under the purview of the
standing councils.>® More recently, however, in December 2013 at the first
meeting of COAG held by the new federal Coalition government, the num-
ber of ministerial councils under the auspices of COAG was cut further to
just eight, and the distinction between standing and select councils was
removed. The new structure reflects an explicit promise that “ [i]n future,
COAG will focus on a few important national priorities, and on outcomes
rather than process.” It is unclear whether other ministerial councils,
not under COAG direction or oversight, will be maintained or established

under this new system.
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The Civil Service

Each order of government has its own civil service (the Australian term
is p.ublz:c service). Officers can move from one government to another at
their discretion (through job application), but such mobility is relativel
infrequent. d

The issue of whether the public service has been politicized is widely de-

bated. On one hand, the public service maintains that it continues to uphold
the jbest independent traditions of the Westminster system, providing pro-
fessional, politically neutral, and “frank and fearless” advice to ministers

On the other hand, concerns have been raised as to whether departmem.:
he‘ac?s and other senior public servants are as prepared to challenge their
mu}x.sters as in the past, and whether they are prone to engage in partisan
pohncsi. The introduction of performance-based and fixed-term contracts
ffor senior public servants is seen as having changed the incentive structures
in this regard.*°

At the Commonwealth level, there is little formal education or training in
IGR, with learning being done “on the job.” In most States and Territories
IGR tend to be the explicit responsibility of relatively few officers in a smali
number of agencies.

There are regular meetings of officials from both orders of government in

mqst policy sectors, normally linked to a COAG or ministerial council dir-
.ectlon or agenda item. These meetings usually take place “as needed” and
involve Commonwealth representatives, although some meetings involve
ofﬁCfers only from State and Territory departments. Meetings of officials
provide advice to ministerial councils, resolve issues at policy and strategic
levels, and, in conjunction with the ministerial council secretariat, set the
agenda for the next ministerial council meeting. Typically, the chai:c rotates
between jurisdictions.
. The senior officers’ meetings of COAG are the most significant meet-
ings preceding COAG. They are normally chaired by the secretary of the
pepartment of the Prime Minister and Cabinet—the senior public servant
in the Commonwealth government—and comprise the secretaries of the
prémiers’ and chief ministers’ departments and related officials, and the
chief executive officer of ALGA. They meet both in the lead~up ;o COAG
to prepare the agenda papers, and after the meetings to arrange the next
steps forward. Several COAG working groups were established in December
2007 to advance the then new government’s national reform agenda.*! In
a n?vel and somewhat controversial initiative, a Commonwealth minister
chaired each working group, with the deputy chair being a State govern-
fnent_senicr official; State government ministers were not formally included
in this process. The working groups are no longer in operation and these
processes seem unlikely to be replicated.
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IGR Units

The Commonwealth has no dedicated department in the .pul.Jlic ser-
vice charged with conducting IGR with the States and Termtones: The
Department of the Prime Minister and Cabinet houses a COAG unit a.nd
secretariat. Some, but not all, of the functional departments have a specific
IGR section or division. ‘

State and Territory governments have similar arrangements, if sommewhat
less elaborate. Most have a specific IGR unit in their first ministe.r’s depa‘rt—
ment, often co-located with their cabinet or policy unit. These ur%lts provide
advice to the premier or chief minister on COAG and CAF meetings, work-
ing groups, and related matters. They also coordinate cross-government IGR
activity relevant to the premier. Some of the larger secto.ral departments (nf)r—
mally those receiving significant Commonwealth funch'ng through a section
96 specific purpose payment agreement—such as housing, health, and edu-
cation) have dedicated IGR sections, as do most treasury and finance c%epart—
ments. Smaller jurisdictions are less likely to have dedicated IGR units due
to a lack of human resources. They therefore have to rely on larger St?tes for
some of their information and policy advice. Central agency IGR units p're—
pare cabinet papers in advance of COAG, so that collectively agreed policy
positions can be taken by first ministers to COAG.#

Logistics of Executive IGR

The COAG secretariat oversees the logistics of vertical executive IQR.
The COAG secretariat is not, however, in charge of ministerial cou.ncﬂ_s.
Responsibility for these normally resides with a designated secretarlathln
the relevant Commonwealth department, or is drawn from the respective
State and Territory departments in the case of health, education, and a‘_c—
torneys general. Officer involvement in these meetings is financed by their
respective departments.

In 2007, a Reform Council reporting directly to COAG was estab-
lished to oversee progress on COAG’s National Reform Agenda. Staf.f for
its secretariat were drawn from both Commonwealth and State/Territory
governments.

Social networks are crucial to the conduct of IGR. The bases for these
networks are varied. Some officials have been working in IGR for a decade
or more. Moreover, some public servants have moved back and foth be-
tween industry, academia, and government and have expanded jchelr ne.:t~
works across these areas as a result. Political parties also provide social
networks that can facilitate IGR, while some ministers get to know each
other quite well—even if they are from different political parties——-‘Fhrough
ministerial councils. This can help smooth over problems on occasions.
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Informal exchanges, whether by telephone, email, or personal meetings,
are integral to keeping participants informed about events and people.
Although it is not possible to assess the relative importance of formal and
informal arrangements accurately, personal relationships working in par-
allel with the institutional and legal frameworks clearly facilitate IGR.%?
Several authors** have also attested to the importance that a core group
of key State and Commonwealth officials (including Kevin Rudd, then a
senior official in the Queensland government who later became prime min-
ister) played in the early 1990s in developing and keeping on track the co-
operative IGR agenda that culminated in the establishment of COAG and
the National Competition Policy.

V. Joint Agencies, Specialist Agencies, and Independent
Commissions

Australia has a long tradition of establishing independent agencies for a host
of public policy issues. Many are explicitly joint (i.e., involving both orders
of government)—both in their creation (e.g., through intergovernmental
agreement backed up by corresponding legislation) and in their operation
(with members appointed by both Commonwealth and State governments).
Others are formally Commonwealth bodies that nonetheless play an im-
portant role in IGR and are substantially independent of the government
(e.g., the Commonwealth Grants Commission). They cover a multitude
of roles, including fiscal federalism (Commonwealth Grants Comrmission);
evaluation (COAG Reform Council and National Water Commission); re-
search and analysis (Australian Burean of Statistics and Institute for Health
and Welfare); policy advice (Food Standards Australia and New Zealand;
National Transport Commission); and regulation (Australian Competition
and Consumer Commission, Office of the Gene Technology Regulator,
Great Barrier Reef Park Authority, and Australian Energy Regulator).

For most of the explicit IGR bodies, membership and operational rules are
established through intergovernmental agreement (sometimes with associ-
ated Commonwealth legislation). In many cases, membership is jointly (or
separately) decided by the Commonwealth and the States and Territories,
or the States and Territories may have the ability to veto Commonwealth-
proposed members.*> Depending on whether the agency is established
by Commonwealth legislation or by IGA alone, it will report either to a
Commonwealth minister or to a ministerial council.

Funding arrangements vary, based largely on the extent to which an
agency deals with matters for which the Commonwealth has sole or prime
responsibility. Most bodies established under Commonwealth legisla-
tion (e.g., the Commonwealth Grants Commission and the Australian
Competition and Consumer Commission) are of this nature, and are
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thus solely funded by the Commonwealth. However, there are exceptions.
For example, States and Territories provide 65 percent of the National
Transport Commission’s budget even though it was established under a
Commonwealth act, as it deals to a great extent with State transport issues.
The National Environmental Protection Council Service Corporation (the
public service body that advises environment ministers) is funded equally
by the Commonwealth and the States and Territories, as it is similarly
engaged on many State matters. State and Territory funding shares are
normally based on population share.

Two agencies that have played an especially significant role in the con-
duct of IGR are the Commonwealth Grants Commission (CGC) and,
more recently, the COAG Reform Council (CRC) before its abolition in
2014. The Grants Commission was established in 1933 to assess claims
by the States and Territories for financial assistance. Today, its main role
is to advise the Commonwealth Treasurer on horizontal fiscal equaliza-
tion (i.e., the distribution to States and Territories of the revenue raised
by the Commonwealth through the goods and services tax). The CGC is
established under Commonwealth legislation,* sits in the treasurer’s port-
folio, and is financed by the Commonwealth. However, it is an independent
agency that works closely with all governments. Its recommendations have
always been accepted by the Commonwealth Treasurer. It also advises on
financial assistance to local governments.

The COAG Reform Council (CRC) was created by COAG in 2007 and
was the most important institutional innovation in IGR under the federal
Labor government. Its functions gradually expanded, and it became cen-
tral to the effectiveness of COAG’s National Reform Agenda, as it pro-
vided the independent assessments (and related funding recommendations)
for COAG to determine how the Commonwealth, States, and Territories
were progressing against agreed performance benchmarks in various policy
areas, for the purposes of the incentive payments.*” The CRC’s role here
was analogous to that of the National Competition Council (NCC), which
was established in the mid 1990s and was responsible for advising the
Commonwealth on the progress made by States in achieving reforms under
the National Competition Policy, along with associated recommendations
of financial rewards and penalties.

The CRC comprised six members: three (including the deputy chair) ap-
pointed on the recommendation of the States and Territories, and three (in-
cluding the chair) nominated by the Commonwealth. With offices in Sydney,
the CRC secretariat was administratively located within the Commonwealth
Department of the Prime Minister and Cabinet. However, it reported dir-
ectly to COAG, not to a Commonwealth minister. Unlike the NCC (which
was established under legislation), the CRC had no formal legislative status
or dedicated intergovernmental agreement underlying it. Its vulnerability was
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demonstrated when the newly elected federal Coalition government unilat-
erally announced the CRC’s abolition in its first budget in May 2014.

Most of these joint bodies provide advice to executives (who in turn may
infcn:m the relevant parliament), who then make authoritative decisions.
Decisions that require primary or delegated legislation must be approved
or at least not disapproved, by one or more parliaments, depending on th;
design of the scheme. Thus, one such body, Food Standards Australia and
New Zealand, develops and administers the food standards, but enforcement
is the responsibility of State and Territory health departments. However.
some bodies established under their own legislation have their own powj
ers; for example, the Australian Competition and Consumer Commission
can initiate action against companies for uncompetitive activities, while
the Gene Technology Regulator (appointed by the Commonwealth with
‘_she agreement of a majority of jurisdictions) issues licences for deal-
ing with genetically modified organisms under the Gene Technology
Act 2000.

Inquiries and planning reviews commissioned outside of a formal IGR-
related body play a relatively minor role in the conduct of IGR. In 1996
and again in 2014, newly elected federal Coalition governments established
national “Commissions of Audit” to enquire broadly into all aspects of gov-
ernment expenditure and organization.*® Both commission reports recom-
mended clearer roles and responsibilities between the levels of government
including providing constituent units with greater financial capacity anc;
policy and service responsibility as a way of reducing Commonwealth gov-
.ernment responsibilities and expenditures. The 1996 report had very little
influence in this regard, and it remains to be seen whether the 2014 report’s
recommendations will fare any better.

Occasionally, one order of government may enquire into the effect
of another government’s policies, often in connection with a political-
ly contentious matter. For example, in 2001, the governments of New
South Wales, Victoria, and Western Australia commissioned a review of
Commonwealth—State funding aimed primarily at amending the system
of horizontal fiscal equalization to provide a better deal for these three
f‘don.or” States.*® In 2004, the Commonwealth Parliament established an
inquiry into alleged “cost-shifting” by State governments onto local gov-
ernments.’® In the late 1990s, the Victorian Parliament—concerned with
what it perceived as the centralizing trends in Commonwealth policy—
produced four reports on various aspects of IGR in Australia.’' Pressure
groups and think tanks provide regular (often critical) commentary on

the state of Australian federalism.’> CAF has commissioned research on
aspects relevant to IGR, as a way to influence public opinion (and the
Flommonwealth) and increase understanding across jurisdictions.5? There
1s some anecdotal evidence of “laboratory federalism” and policy-learning
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between jurisdictions; however, it has received little scholarly attention
and its extent is not clear.”*

V1. Agreements between Orders of Governments

The use of intergovernmental agreements (IGAs), memoranda of under-
standing (MOU), and the like is common. Estimates of the number of IGAs
currently in force vary, with some anecdotal evidence suggesting as many as
145.55 An incomplete list of agreements is identified on the COAG website.
No single body is responsible for collecting and archiving all IGAs. In the
case of bilateral agreements, only the signatories may have copies.

Although most agreements are vertical, there are also a number of horizon-
tal arrangements, and some involve two or more orders of government. For
example, there is an agreement between States not to “poach” internation-
al businesses from one another,’® and another on interstate water trading
between States and Territories, which also involves the Commonwealth.’’
Such agreements do not usually involve third parties. There are also a
number of IGAs involving local government, both at State level as well as
in tripartite national agreements.”® Major national agreements are usually
“multilateral,” although some only establish overall parameters and use bi-
lateral agreements® to sort out details applicable to particular jurisdictions.
Such bilateral agreements linked to national specific purpose payment
(SPP) agreements have largely been superseded by the system of “broad-
banded” SPPs and National Partnership Payments introduced in 2009 (see
section VII below).

The purpose of IGAs is, typically, to assign roles and responsibilities to
the respective signatory governments, provide details of any financial pro-
visions, and establish requirements for performance reporting. IGAs are
predominantly used in areas where States and Territories have primary re-
sponsibility for providing services, but for which the Commonwealth gives
significant financial support. Many agreements are made public through
the Internet, although some are only available on demand to the relevant
department or through Freedom of Information legislation provisions.

Intergovernmental agreements are used both to harmonize the exercise
of authority and to sort out “who does what” in cases of concurrent powers.
For example, many IGAs implemented as part of the National Competition
Policy initiative in the 1990s recognized that the Commeonwealth, States,
and Territories would retain exclusive control over how reform would be
implemented within their jurisdictions.®® By contrast, the IGAs for health
care and education, associated with specific purpose payments from the
Commonwealth, set out the roles and responsibilities of both orders of gov-
ernment in policy areas that have become shared in practice, although they
are formally State matters.
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In general, IGAs recognize the reality of shared governance and attempt
to lay down the division of labour between orders of government, as well
as address policy issues, particularly the harmonization of regulations or
pricing and market rules. Asymmetrical arrangements are occasionally
adopted in response to a jurisdiction’s particular circumstances.!

Aside from section 105A of the Constitution, which permits the Com-
morm.realth to enter into agreements with respect to State debts, no formal
constitutional or general legislative regime governs agreements. Generally,
agreements are the exclusive purview of the executive branches, conclud-
ed by the signature of the relevant ministers. With some exceptions, IGAs
themselves are not normally approved by the Commonwealth or State par-
liaments, unless they are attached to consequent legislation (e.g., the 1999
Ir'ltergovernmental Agreement on the Reform of Commonwealth-State
Financial Relations which initiated the GST arrangements®?). Nevertheless
IGAs often form the basis for subsequent legislation relating to funding o;
the establishment of particular institutions (e.g., the National Transport
Commission).

IGAs are not legal instruments, and thus generally create political rather
than legal obligations.®®> Two High Court decisions in 2009-10 related to
the national water initiative IGA made it clear that the Commonwealth
cannot enter into agreements that contravene the Constitution.®* Political
pressure can also be applied when the parties to an IGA do not want to be
se'en as reneging on past agreements. But it is possible for signatories to

w1th.draw from or break an agreement, especially if the IGA was signed bya
previous government. For example, the new federal Coalition government
advised States and Territories in May 2014 that it would not meet several
funding obligations in a number of health and hospital IGAs signed by the
former Labor government in 2011.6

Dispu:ces concerning IGA implementation are primarily resolved through
negotiation. Most agreements do not have a detailed dispute resolution
mec_:hanism, other than to say that the signatories agree to work through
t%lelr issues. An exception was the 1998 health agreement, where an arbitra-
tion clause was invoked by the States to address a disagreement over indexa-

UOI? arrangements; however, the Commonwealth subsequently ignored the
arbitrator’s findings.

VII. IGR and Fiscal Federalism

A.s noted above, Australia has a high level of vertical fiscal imbalance, com-
bined with a comprehensive, complex, and redistributive process of horizon-
tal ﬁsc.al equalization. Both vertical and horizontal fiscal transfers involve
extensive use of IGR institutions and processes. The Commonwealth
Grants Commission (CGC) has, since its establishment in 1933, been at
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the heart of the horizontal equalization system responsible for determining
the distribution of general-purpose revenues from the Commonwealth to
the States and Territories. The CGC was discussed above, so the discussion
here focuses mainly on vertical fiscal federalism.®

Following a High Court ruling in the Furst Uniform Tax case in 1942,
the Commonwealth has enjoyed a de facto monopoly over levying the
income tax. Although the States retain the legal power to impose such
taxes, the Commonwealth, with one exception, has declined to “create
room” for them to do so by lowering its own tax rates.®’ Largely as a result,
State expenditures have far exceeded income derived from State revenue
sources (e.g., royalties, stamp duties, and payroll tax). Subsequent High
Court decisions invalidating State and Territory taxes on the grounds
that they imposed excise duties have exacerbated the situation.®® Hence,
the Commonwealth provides to the States two types of financial assist-
ance: general-purpose grants with no strings attached (sourced, since
2000, from GST revenues and distributed to States and Territories ac-
cording to a horizontal equalization formula recommended by the Grants
Commission) and specific purpose payments (SPPs) under section 96 of
the Constitution. These two types of grants commonly provide around
half the budget of each State or Territory (i.e., a State’s revenue typically
comprises about 50 percent own-source revenue, 25 percent GST rev-
enues, and 25 percent SPP revenues).*

SPPs have long been a bone of contention for State and Territory govern-
ments, which generally regard them as eroding State policy and program
autonomy, while also being inefficient and inflexible due to a focus by the
Commonwealth on tight controls over matching funding, program details,
and reporting requirements.

To attempt to overcome these tensions and improve policy performance,
a new Intergovernmental Agreement on Federal Financial Relations was
finalized in November 2008 and came into effect in January 2009.7° It
formed the centrepiece of COAG’s new national reform agenda, in asso-
ciation with the Federal Financial Relations Act 2009, which gives effect
to the financial provisions of the intergovernmental agreement. Under the
new system, ninety or more existing SPPs were rationalized (or “broad-
banded”) into five new SPPs supported by new national agreements in the
areas of health care, schools, skills and workforce development, disability
services, and affordable housing. Each SPP is accompanied by a mutual-
ly agreed statement that sets out the objectives and clarifies the roles and
responsibilities of each order of government. Performance indicators and
benchmarks were able to be established jointly, alongside policy and reform
directions. Payments subject to these arrangements were effectively free of
the prescriptive conditions contained in earlier SPPs, enabling a focus on
outcomes, subject to monitoring by the COAG Reform Council. The only
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formal condition attached to these SPPs is that the funds provided be spent
on the subject matter of the SPP.™

The Commonwealth did not entirely remove conditions from its grants
to the States, however. These arrangements allowed the Commonwealth to
also provide National Partnership Payments (NPPs) to the States, over and
above its funding through the five SPPs, to support new projects and initia-
tives, to facilitate reforms by the States, and to reward States that delivered
on reforms. States and Territories could to some extent tailor these targets to
their own circumstances, following negotiations with the Commonwealth.
The size of these NPP payments was significant. In 2009-10, boosted by
the Commonwealth’s economic stimulus package in response to the global
financial crisis, NPPs totalled around AUS$29 billion (US$29.3 billion) or
almost 30 percent of all Commonwealth grants to the States and Territories.
In 2014~15 the amount budgeted for NPPs had fallen back to AUS$12.66
billion, or 12.5 percent of Commonwealth grants.

Thus, through SPPs and NPPs, the Commonwealth finances projects
and programs over which it does not have direct legislative or constitutional
authority. The Commonwealth also makes direct grants to industry, local
governments, and community groups, bypassing the States and Territories
(although it is now clear that at least some of these payments are uncon-
stitutional, following recent High Court decisions’®). The Commonwealth
Parliament exerts little effective control over how these grants are made
to the States and Territories. The Federal Financial Relations Act 2009
provides for a standing appropriation for grants to States and Territories,
thereby removing the need for them to go through the annual budget pro-
cess in the Commonwealth Parliament (although this was always a fairly
perfunctory exercise). However, the Commonwealth budget papers nor-
mally include a specific paper on federal-state financial relations, outlining
recent developments and detailing budget transfers.

VIII. IGR and Efficiency in Policy-Making
and Implementation

The collaborative federalism experience of the early 1990s, associated
most particularly with the establishment of the Council of Australian
Governments and the National Competition Policy, led several observers
to conclude that Australian federalism and its IGR machinery are capable
of producing effective, efficient, and timely policy reforms: “the deliberate
atte.mpt at collaborative federalism . . . produce[d] better and more timely
policy responses than the sterile standoff that had previously characterised
too much of federal-state relations.”” Significant progress—in the form
of consistent national policy frameworks, agreement on implementation,
and creation of jointly influenced institutions responsible for advice on
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policy, regulations, and standards—was made not just in microeconomic
policy, but also in environmental protection; vocational training, road, and
rail regulation; and mutual recognition between jurisdictions of licensed
occupations.™

Progress has not been constant; “rather, periodic phases of significant
mutual achievements are often followed by periods of policy consolidation,
refinement and extension.”” Events can stir governments into action—;for
example, a shooting massacre in Tasmania in April 1996 swiftly led to gun
ownership reforms across Australia. Similarly, Commonwealth-initiated
national security reforms (albeit with amendments insisted upon by States
and Territories) were also enacted relatively quickly following terrorist at-
tacks in the United States in 2001 and in Bali, Indonesia, in 2002.7

Where policy disagreement is strong or party-political related (e.g.,
trade union-based issues such as industrial relations or occupational
health and safety), progress can be slow or may conclude with a forcible
Commonwealth takeover, or insistence on change through section 96 con-
ditional grant funding. Similarly, some policy areas appear too central to
State and Territory governments’ raison d’étre to be conceded lightly (e.g.,
control of government schools, land management, and mineral taxation),
although even in some of these policy fields, the Commonwealth can pro-
vide political leadership or use its tax powers to secure its desired policy
changes.”” On occasions, the Commonwealth has set up alternative provi-
sion as a form of “vertical competitive federalism” in response to a rebuff
from States to a Commonwealth policy proposal. Thus, the fourth Howard
government (2004-7) established its own vocational training colleges and
school facilities building program.

Media, business, and other groups express frustration and criticize both
orders of government for continuing policy failures in areas either that are
inherently concurrent (e.g., health and indigenous affairs) or where States
and Territories have failed to respond with sufficient speed or policy ef-
fectiveness on cross-border issues, such as water or business regulation har-
monization. In the latter case, financial inducements by the Commonwealth
may be required to get States and Territories to agree to change.

The involvement of first ministers and a commitment from the
Commonwealth appear to be crucial prerequisites for significant policy
progress. Meeting at COAG in the national spotlight places pressure on
State and Territory leaders to take a “national interest” rather than a local
perspective on issues to an extent not evident at ministerial council meet-
ings, where “old style” politicking and parochialism are more common.™
This is especially evident now that the GST has taken most financial issues
off the agenda at COAG meetings.”

While the initial impetus created by the COAG reform agenda in 20089
produced change in many areas, it is still too early to determine the extent
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to which that change will be lasting or significant.?® The experience of the
1990s suggests that the window of reform is only open for a limited period
before reform fatigue and consolidation—as well as other pressing issues
demanding governments’ attention—take over. This becomes even more
likely as new governments are elected to office with their own agendas

or as financial circumstances change. For example, the federal Coalitiori
govern-ment elected in September 2013 adopted a policy of fiscal strin-
gency in the aftermath of the more expansive policies pursued by Labor in
the wake of the global financial crisis of 2008-9. Part of the new govern-
ment’s strategy was a cutback in funding to the States and Territories, and
the winding up of many national partnership payments. As a result, it de-
cided that there was no need to continue with the COAG Reform Cc’)uncil

With no prospect of future funding increases, States and Territories dici
not object to the Council’s demise, although they were very critical of the
announced cuts in current and future Commonwealth funding—poten-

tially suggesting a return to “business as usual” in Commonwealth—State
relations.®

IX. Accountability, Participation, and Legitimacy

As noted, Australian federalism is essentially executive in nature, con-
ducted between governments, with occasional significant interventions by
the High Court. Formal accountability occurs on several levels, not all of
them satisfactory to the participants and stakeholders concerned.

I.)i'rect participation by, and consultation with, the public is rare.®?
Mlmsterial councils and COAG, from time to time, provide for consulta-
t%on processes involving the release of discussion papers or closed discus-
sions with key interest groups (such as health professionals over reforms
to health workforce arrangements). COAG and CAF have fairly extensive
websites displaying communiqués and related documents, such as agree-
ments and work programs for officials.

The workings of ministerial councils tend to be less transparent and ac-
cessible, although performance is uneven. Specific meeting agendas are not
published in advance at either the first minister or the ministerial council
level (although upcoming issues are often flagged in the media).

'I.[‘he High Court has occasionally intruded into co—operative IGR mech-
janlsrns. For example, the Court struck down a co-operative (“cross-vest-
%ng”) scheme concerning judicial power where State jurisdiction was vested
in federal courts and vice versa, so that both courts could hear matters in-
Yolving aspects of State and federal jurisdiction. In another case, the Court
invalidated co-operative schemes conferring State executive power on
Commonwealth agencies, unless the Commonwealth had a specific head-
of-legislation power. These two decisions jeopardized a co-operative regime



68 INTERGOVERNMENTAL RELATIONS IN FEDERAL SYSTEMS

for the regulation of corporation affairs, which was only overcome through
a referral of powers to the Commonwealth by the States.®

The minimal accountability of ministers to parliaments for IGR co-oper-
ation has been criticized. Hence, the Senate (which is often controlled by
non-government parties) has occasionally delayed or refused to pass legis-
lation agreed upon by the Commonwealth with the States (although usu-
ally for reasons relating to substantive policy disagreements, rather than
issues of IGR or executive—parliament relations as such). Examples include
environmental and native title approvals, as well as the scope of the GST
agreement reached after intensive Commonwealth—State negotiations.

Some State upper houses have been critical of uniform and mirror legis-
lation placed before them by their governments. Western Australia’s upper
house, in particular, is often critical of this type of legislation on principle
and has a committee to scrutinize such bills, which can lead to delays in
their passage. Such behaviour is sometimes criticized by business groups
for undermining the harmonization of regulations and therefore increasing
business costs.

Two notable, but less commonly considered, aspects of accountability
concern accountability within government and performance accountability
of governments in particular policy fields.

COAG increased the central coordination of IGR and consequently the
extent to which whole-of-government policy positions are now being taken
by individual Commonwealth and State governments. This strengthened
the ability of central agencies to oversee and control various IGR policy
areas.®

Australia also pioneered the use of performance and benchmarking
processes in IGR.* This began in the mid 1990s with the creation of the
National Competition Council and its assessments of State and Territory
government reform under the National Competition Policy, in return for
payments from the Commonwealth. These assessments were sometimes
controversial. For instance, Western Australia was penalized financial-
ly by the Commonwealth Treasurer for not liberalizing its retail trading
hours, despite holding a referendum in which voters rejected such a move.5¢
Benchmarking of State and Territory service provision was also instituted
by COAG in 1994 through a joint Commonwealth—State exercise, which
is published annually as the Report on Government Services. This report
provides comparative information on the efficiency and effectiveness of a
range of State government services such as housing, child care, hospitals,
prisons, and schools.?’

These two types of performance accountability were combined in the
COAG Reform Council, which reported to COAG on the progress that
States and Territories were making toward agreed benchmark outcomes
in areas covered by Specific Purpose Payment and National Partnership
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agreements. These public assessments formed the basis for reward pay-
ments from the Commonwealth to States and Territories under NPPs.
However, as noted above, when the new federal Coalition government an-
noun?ed its intention in its first budget to severely cut its funding to the
constituent units over the next decade, neither the Commonwealth nor
State governments felt the need to continue with the Reform Council, and
it was abolished in June 2014.

These increasingly intermeshed accountability processes did not com-
pletely preclude “old style” adversarial politics. For example, the Howard
Coalition government (1996-2007) appealed to citizens to pressure State
tgm'rernment.s to reform certain policy areas (e.g., taxes and charges). Late
in 1ts term, it attempted a takeover of a hospital in Tasmania in response to
an allegedly unpopular State government decision to close some of its ser-
vices. State and Territory governments are also not averse to blaming the
Commonwealth for funding shortfalls of their own making.

X. The Impact of IGR on Federalism: Assessment and Future
Directions

There is no doubt that intergovernmental relations in Australia have deep-
ened and broadened over the past twenty years. There is now a wide range
of joint institutions and formalized structures, accompanied by a hive of
Commonwealth and State bureaucratic activity. The establishment of
COAG gave more permanence and prominence to IGR—both within gov-
ernment administration as well as in public debate and scrutiny—than ever
before.

The underlying institutional, political, and economic contexts in which
these IGR structures function are crucial for their operation. These con-
texts have consisted of centralization between and within governments; fi-
nancial weakness at subnational level; a particular focus on competition
and market reform (including a strong push by business to create properly
functioning national markets); as well as other national issues that have
encroached on traditional State policy realms. They have also involved pre-
paredness by the Commonwealth to push forward with its agenda through
a_combination of leadership, co-operation, and coercion, depending on the
circumstance. The Commonwealth normally retains the initiative due to
the prevailing fiscal imbalance and resulting spending power; its expanded
cor%stitutional powers; and its ability to argue more convincingly that it is
acting in the national, rather than parochial State, interest.

State governments—as the main providers of government services—
retain some ability to defend themselves against Commonwealth en-
croachment, or at least to extract a price for agreeing to change. States
and Territories have also initiated two major reform processes—the
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competition agenda of the early 1990s and, prior to the 2007 ele.ctio.n,. t.he
national reform agenda embracing competition and humz}n caplta.l initia-
tives which spurred the development of a new fiscal federalism architecture
and extensive policy activity around COAG. In both cases, State leaqers
developed proposals for reforming the strucFure anc.i conducF of IGR in ;
co-operative manmner as a way to better deliver national policy reforml. .
These proposals were then taken up and shaped by the Commonwealt
into national reform packages. A crucial part of these r.efo.rm agendas W'as
the “price” demanded by the States in the form of mgmﬁca‘nt financial
assistance from the Commonwealth in return for State policy reforms.
In both instances, States argued that increased Commonwea}lth fund-
ing was necessary, not only to compensate States for the financial burden
they incurred in implementing reforms (e.g., through foregone reszr'lue
and increased investment costs), but also to help State§ bear the political
costs they anticipated from local interest groups objecting to many of the
reforms.

Partisan politics assisted in the most recent round of reforms, when all
jurisdictions had Labor governments for almost a year after November
2007. However, even then, support was not assured, with sevefal States a?d
Territories objecting to an impression that they were responsible for deliv-
ering on Commonwealth election commitments.® ‘ S

Later, the same Commonwealth government—facing public cr1t1c1sx?1'f01;
a perceived lack of progress on key policies—took a much more critica
and assertive stance toward the States, threatening to take over the health
system (through referendum if necessary) unless 1Fs preferred refc‘)rms we(rie
agreed to. The subsequent two-day COAG meeting (accornpax.ned by ad-
versarial media sparring) produced a compromise agreemeflt, with the only
non-Labor government (Western Australia) refusing to s1gn‘. Subse_ql.lent
political changes at both national (the replacement of Prime Minister
Rudd following an internal Labor Party leadership tussle) and State (the
election of Liberal governments in both Victoria and New South Wales)
levels led to this compromise agreement being further amended, Wltl% 1‘;he
Commonwealth’s initial position being weakened in the face of opposition
led by non-Labor States.*® .

Three key issues in IGR can now be identified. The ﬁrs-t is whether gov—
ernments—particularly central agencies and their ofﬁcgls——car‘l 'dehver
reform in a timely and effective way, or whether complexity, c?mm.mrn, or
changing political and policy priorities will undermine COAG?’s ability to
achieve significant policy changes through intergovernmental consensus.
At the first COAG meeting held soon after his election in December .2007,
then Prime Minister Rudd declared his intention to turn COAG m‘Eo a
«workhorse for the nation.”! He followed up with an unpre?edented eight
meetings in two years. Subsequently, however, disillusion set in, and COAG
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was criticized as overloaded and ineffective, while at least two premiers re-
vived calls for “competitive federalism” to be restored in order to increase
accountability and performance.®® The new Coalition government elected
in September 2013 has promised to work with the States to produce a White
(major policy discussion) Paper on federalism reform, recommendations
from which it proposes to take to the election in 2016.% But, at the same
time, it also reduced funding to the States and generated a political back-
lash from first ministers, including those from the same political party as
the prime minister.

Second, the recent relatively co-operative relationship between the two
orders of government is not really built on strong institutional foundations.®*
While the extent and density of IGR in Australia has undoubtedly increased,
it has not been accompanied by institutionalization at the apex of these re-
lations. COAG remains a meeting of leaders, served by a Commonwealth
secretariat, without formal rules or status. The Commonwealth retains
powerful financial, legal, and political levers, which it can use if it believes
a co-operative approach is not delivering its policy agenda sufficiently well
or quickly. This was demonstrated in 2010 with its proposed changes to
health and hospitals funding and policy and to the taxation of mineral re-
sources. It was in evidence again with the funding decisions of the new
Coalition government in its 2014—15 budget, including the unilateral deci-
sion of the Commonwealth to cut back on grants to the States and to abolish
the COAG Reform Council, which had not been underpinned by legislation
or even an IGA. In the immediate wake of these announcements, the Prime
Minister refused to hold a COAG meeting despite a request to do so from
seven of the eight premiers and chief ministers.”> These events show that
most of the intergovernmental institutions established in the past twenty-
five years through IGAs and Commonwealth legislation are ultimately at
the mercy of the Commonwealth for as long as informal arrangements pre-
vail at the peak level.

Third, these two points lead back to the ongoing question of whether
the apparently unstoppable trend toward concurrent, shared governance
in which the Commonwealth dominates has its limits. Is a reconsidera-
tion of roles and responsibilities between the Commonwealth and States
required? If so, is it best achieved by constitutional reform or by agree-
ment between the Commonwealth and States—as COAG attempted in the
1990s? That in turn would require debate about whether the future dir-
ection of IGR should increase Commonwealth responsibilities or instead
mark out certain fields as belonging more clearly within the purview of the
States. This latter approach has once again been canvassed by the National
Commission of Audit established by the federal Coalition government.
The terms of reference for the federalism White Paper suggest some re-
calibrating of the federation, with the States assuming more responsibilities
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and intergovernmental activity playing a' lesser role.”® H;)weger, ;1;13:1 vvvv:;;ii
require significant reform of fiscal relatl.ons ‘between the lor.n .
and the States and a firmer institutionahzatlo.n of these re. at1.0n oush
legislation or in some other way. Another \?Vh{te Paper, T.hl.S mll;l;:;ns o
tion, is also proposed, which could at least 1n§1rect1y ha\.fe imp o o
federalism and IGR. But the history c;f Austrahan‘ fed;rial;léix’na:;gtghat hare
igni _term reassertion of State powerisu '
:fif::ﬁ?iiier Commonwealth leadershig-——with.an underlying threat
of Commonwealth sanctions ever present—will remain.
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Thus, after many years of discussion, in 2010 the federal Labor government se-
cured agreement with States and Territories on the establishment of a narional
school curriculum (an idea initially proposed by a Coalition government), com-
bined with a national testing and reporting regime for all schools across Australia.
The Commonwealth also proposed a new system of resource rents on coal and iron
ore (Australia’s two largest export industries) that would effectively replace State-
imposed mining royalties for these two commodities. This proposal met strong
political resistance from resource-rich Western Australia and non-Iabor State gov-
ernments generally and was substantially watered down in subsequent legislation.
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For example, States objected to a promise by the new Commonwealth Labor gov-
ernment for a major “computers in schools” program, as it involved significant
extra expense for States. The Commonwealth had to increase its budget provision
for this promise in order to proceed with the rollout of the program, and in March
2008 “COAG acknowledged that the Commonwealth should be responsible for its
election commitments.” See www.coag.gov.au/sites/default/ﬁleslzo08-26~03%20
Communique.pdf, 4 (viewed March 17, 2015).

The final health agreement was signed on August 2, 20115 see www.federal
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(viewed March 17, 2015).
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Intergovernmental Relations in
Austria: Co-operative Federalism
as Counterweight to Centralized
Federalism

Peter Bussjdger!

|. Introduction

Austri'c_l’s federal system is commonly described as highly centralized with
a‘ dominating role played by the federation and restricted fields of legisla-
tnie conllpetences exercised by the Ldnder. Moreover, participation of the
[.,ander in federal law-making is—officially—weak because the second par-
hame.ntary chamber, the Federal Council, has limited competences.

'Ijhls description, which is based on the Federal Constitution, seems to
be in contradiction with the prominent role of certain instruments of in-
formal co-operation within the Austrian federation, specifically the role of
t%le Conference of the Land Governors. There is a gap between the provi-
sions of the Federal Constitution and political reality. In fact, co-operative
federalism acts as a counterweight to centralizing forces in Austria. How
this works is the object of this chapter. .

Co-operative federalism—as intergovernmental relations are generally
kr%own in Austria—has a long tradition and shapes the practical oper-
ation of the Austrian federal system.? The most important institutions
of Austria’s intergovernmental relations are the different conferences
of representatives of the Ldnder (i.e., the constituent units) and for-
mal agreements between federal partners, which are probably the most
far-reaching legal instrument of co-operative federalism. Although the
Federal Council, the second chamber of Austria’s parliament, is an im-
portant institution in federal theory, its legal status is comparatively weak.
The Conference of the Land Governors works to compensate for the weak-
ness of the Federal Council. Co-operative federalism also plays a funda-
mental role in aspects of financial relations between the federation (as the
federal order is known), Ldnder, and municipalities. Co-operative federal-
1sm~ also counterbalances the high degree of centralization, especially of
legislative powers. However, co-operative federalism leads to interlocked

action by various federal partners, which generates a high degree of non-
transparency for the citizens.
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26. Prior to the establishment of the commission as a permanent body by the military
government of General Ibrahim Babangida in 1992, revenue was allogated on the
basis of recommendations by ad hoc commissions and tec.h‘rucal committees.

27. From time to time, however, states disagree with the fiec1510ns of the RMFAC. In
June 2009, for example, the government of Cross RI‘VCI‘ state dxsz'agreed with the
commission’s delisting of the state as an oil—produm.ng. state enntle.d to 13 per-
cent derivarion following (1) the loss of territory'contammg seventy-six oil wells to
neighbouring Akwa Ibom state in a boundary adjustment; (2) the gedlng of the 011~'
rich Bakassi peninsula, which was part of tt.xe state, to the Republic of Cameroon;
and (3) the denial of offshore revenue to littoral states after the SupremedCfourt
judgment. The governor of the state and the state house ojf a§sembly called for a
reversal of the decisions of the National Boundary Commllssmn and the revenue
commission and reinstatement of the state as an oi‘l—pr.oducmg state.

28. See Egwaikhide, Intergovernmental Relations in Nigeria, p. 22. Also see A. Ekpo,

“Federal Republic of Nigeria.”
29. SS:(;G AbifStaze & 35 others v. AG of the Federation (2002). )
30. See Attorney General of Abia State v. Artorney General of the Federation (2006).

Constructing a Developmental
State in South Africa:

The Corporatization of
Intergovernmental Relations

Derek Powell

. Introduction

South Africa has a devolved system of government comprising elected
national, provincial, and local orders of government, in which provin-
cial and local government have genuine decision-making discretion in re-
spect of limited areas of competence that are listed in the Constitution.
Intergovernmental relations (IGR) between the three orders are highly
formalized, centralized, and hierarchical, but there are significant oppor-
tunities also for IGR based on informality, inclusiveness, consultation,
and pragmatic devolution. This duality is best described as the “cor-
poratization” of intergovernmental relations.! Corporatization reflects the
dominance of national government exercised through the devolved system
of government. The national government’s engagement with the provin-
cial and local orders cannot be equated with intergovernmental bargaining
with autonomous constituent units of the kind one would expect to find in
a federal system. Rather, IGR function in ways that facilitate the integra-
tion of the provincial and local orders into the national developmental state
(South Africa Inc.), as minority shareholders and implementing agencies
of national policy that are subject to the direction of the majority national
shareholder. Within the confines of the nationally defined terms of subna-
tional integration there are currently still spaces for provincial and local
governments 1o exercise their voices, experiment, influence national policy,
and claim addirional powers. But with the national project to construct
South Africa Inc. gathering steam it cannot be assumed that what space
there is for subnational autonomy will not be rolled back further.

Four factors explain why IGR in South Africa are corporatized in this
way. The first is the hierarchy implicit in the structure of government; in
particular the constitutional requirement that national legislation must pro-
vide a framework to regulate intergovernmental relations and the settlement
of intergovernmental disputes. Second, the African National Congress
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(ANC) is both the dominant political force in all three orders of govern-
ment and a highly centralized revolutionary movement intent on pursu-
ing a program of radical social and economic change to undo the effects
of generations of racial discrimination and inequality. Third, the ANC is
committed to building a developmental state that can intervene in the econ-
omy to lead growth, address the extremely high levels of poverty and un-
employment, and transform patterns of wealth and ownership that are still
heavily skewed toward whites. Fourth, the big cities have emerged as forces
of dynamic political and economic change, and are increasingly in the pos-
ition to stake a larger claim on power in the state. The corporatization of
intergovernmental relations allows these contradictory, often competing,
tendencies to be held in some form of equilibrium. Intergovernmental re-
lations thus reflect both strong centralization and pragmatic devolution.
National control over socio-economic development is transacted through
the devolved system and (through ANC structures) imposed across the for-
mal boundaries that separate the three spheres of government.

This chapter examines the evolution and structure of the intergovern-
mental system, analyzes the forces that have shaped intergovernmental re-
lations in practice, and reflects on both the stresses in the system and the
pathways of future reform.

Overview of the South African State

South Africa is the southernmost country in Africa, with a land territory of
1,219,090 square kilometres.? The country has an estimated population of
52.98 million, the majority of whom are female and below the age of thirty.?
For most of its history, South Africa was ruled by colonial and white-minority
governments that promoted the interests of the white minority by systematic-
ally oppressing and exploiting the black majority. With the rise to power of
white Afrikaner nationalism in 1948, racial discrimination was institutional-
ized as a policy of separate development for blacks and whites (apartheid).*
Apartheid was a system of political exclusion that supported the econom-~
ic exploitation of black labour to serve white interests. Led by the African
National Congress, mass resistance to apartheid grew over the years, and
state repression became more brutal. By the late 1980s the country was on
the brink of a civil war that neither side could win. With political violence
out of control in some parts of the country and under growing international
pressure to find a political solution, the country’s political leaders negotiated
a settlement in the early 1990s that opened the way for the first democratic
elections in 1994 and a new Constitution in 1996.
The South African Constitution established a highly cen‘crahzed

tegrationist” form of federalism comprising three democratic orders: the
national, provincial, and local spheres of government.® The national order

CONSTRUCTING A DEVELOPMENTAL STATE IN SOUTH AFRICA 307

has wide-ranging legislative and executive authority and control over the
major fiscal and tax instruments. The provincial and local orders have ori-
ginal powers but their autonomy is limited to specific areas of competence
defined in the Constitution and further restricted by the national order’s
powers to regulate their conduct and, in certain circumstances, intervene
in their affairs.

Principles of co-operative government set out in chapter three of the
Constitution prescribe standards for intergovernmental conduct that bind
the three orders to work together to pursue the common good. However,
the highly centralized and hierarchical nature of government is reproduced
and patterned in intergovernmental relations among the three orders. Both
tendencies are reinforced by the dominance of a single party, the African
National Congress (ANC). The ANC sees the state as “developmental”
and “interventionist”—that is, as an instrument to transform society and
Fhe economy to promote the aspirations and well-being of the black major-
ity, which continues to suffer the effects of apartheid. This ideology pro-
claims a dominant role for the national order, encourages intimacy between
the ruling party and the state, and mistrusts strongly asserted demands for
greater provincial and local autonomy.

The national territory is demarcated into nine provinces and 278 mu-
nicipalities.” There are eleven official languages corresponding to the ma-
jor cultural groups, with isiZulu the most-spoken language.® Provincial
boundaries are not co-extensive with ethnic group territories, although in
fact each province is home to a dominant cultural linguistic group, and
ethnic representation is a political factor in provincial government. The
provinces differ greatly in size, population, development, geography,
wealth, resources, and levels of poverty.” Poverty and inequality are highest
in provinces that incorporated former apartheid homelands or large rural
areas. Migration from these provinces to urban areas has contributed to the
growth of informal settlements on the fringes of the largest cities and the
urbanization of poverty.

The national order consists of a bicameral Parliament, a presidency
and cabinet that exercise executive authority, and a judiciary with a
Constitutional Court “as the highest court on all constiturional matters.”!
The Constitutional Court and the National Council of Provinces were in-
spired by the German model.

The powers and functions of the three branches of government are separ-
ated. The legal system is based on the common law (predominantly judge-
made law, but with substantive rules derived from both the Roman Dutch
tradition and English law). There is also formal recognition of customary
law. Both the common law and the customary law are subject to a Bill of
Rights that includes social, economic, and cultural rights, which the orders
of government must take positive action to “progressively realize.”!!
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The provincial order consists of nine provinces, with elected legislatures,
and premiers and provincial executive councils that exercise provincial
executive authority. The local order comprises three categories of muni-
cipality: metropolitan municipalities in the eight largest urban areas and
forty-four district municipalities and 226 local municipalities outside urban
areas.!? Legislative and executive authority both reside in the municipal
council, with the executive authority usually delegated to an executive com-
mittee or executive mayor. Local government has a prominent role in the
constitutional order. The Constitution sets out specific local developmental
objectives only for this order, which include the promotion of equal citizen-
ship, community building, and sustainable local development.!? The largest
cities are also the country’s main centres of economic growth and develop-
ment. The twenty largest cities account for 82 percent of the total Gross
Value Added (GVA) in the national economy, and nine of these are home
to almost 40 percent of the country’s population.** These factors explain
the prominence the local order enjoys in IGR. The Constitution further
promoted local government’s importance in the country by requiring an act
of Parliament to provide for the recognition of organized local government
to represent the interests of the local order in IGR.B

The Distribution of Competences

The three orders have legislative and executive powers and an entitlement
to an equitable share of nationally raised revenue. However, the prov-
incial and local orders may exercise these powers only with respect to
specific functional areas of legislative competence set out in schedules
to the Constitution (the term used in the Constitution to describe what
would often be called competences or legislative powers in other systems is
functions). Provincial and local orders thus have no authority outside of
their allocated functional areas. Residual powers lie with the national or-
der. Additionally, the national order has exclusive control over the major
tax instruments (value added, personal income, customs and excise, and
companies taxes) and concurrent authority with provinces for important
public services, such as schooling, welfare, and primary health care. '
Within their functional areas and subject to national regulations, however,
provinces and municipalities can pass laws, make policy, and determine
their own expenditure budgets. Provinces have few exclusive functions
(examples include liquor licenses and provincial roads and traffic), they
possess limited powers to raise their own revenues, and the most import-
ant provincial services (those referred to above) are held concurrently
with the national government.'” Municipalities are responsible for func-
tions such as water, sanitation, municipal health, electricity reticulation,
and refuse removal, and can raise their own revenue through property
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taxes and user charges for certain services such as the provision of water
and sanitation.

The national order’s supervisory power further limits provincial and
lf)cal autonomy. Parliament can intervene in exclusive provincial func-
tions when a particular national interest specified in the Constitution is
affected, and the national executive can intervene when a province fails
to perform a statutory executive obligation. The national and provincial
f)rders can regulate the local order’s exercise of its executive authority, and
intervene when a municipality fails to perform an executive obligation in
terms of the Constitution or legislation. The obligation of the provincial
and local governments to implement national legislation further reinfor-
ces the “integrationist” nature of the three-sphere system. In practice
provincial and municipal service-delivery budgets are heavily fundec;
t?rough intergovernmental transfers that are weighted according to na-
tional priorities, and both orders expend considerable time and effort on
implementing national policy.

$0me provincial and local functional areas overlap, which creates uncer-
tainty about the boundaries of each order’s authority, as in the case of, for
example, “provincial roads” and “municipal roads” and “provincial p;an—
ning” and “municipal planning.” There are also inconsistencies between
the formal division of functions and the way authority is actually exercised.
F.or example, before 1996, large cities were responsible for some of the ser-
vices (e.g. public libraries) that are now exclusively provincial, and that

practice continues in most cities, although cities regard these functions as
unfunded mandates.

Il. General Overview of IGR in South Africa

A unique feature of the South African Constitution is that it expressly
provides the institutional framework for IGR between all three orders

with the detail of institutional arrangements provided in national legislai
tion.'® Four features of the constitutional framework have a direct bearing
but varying degrees of influence on the conduct of IGR.

Principle of Co-operative Governance

The Constitution sets out general principles of co-operative government
t'hat bind the three orders to conduct IGR in ways that foster friendly rela-
tions, fair dealing, transparent conduct, coordinated action, and coherent
government for the country.”® Further, they must take positive steps to re-
solve IGR disputes, and to resort to court action to resolve a dispute only
when their best efforts to do so have failed.?® These principles aim to pro-
tect the integrity of each order as a distinctive sphere of government while
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promoting “integrated” government for the country as a.wh.ol.e. They.are
legally binding and justiciable, and thus form the basis for )udlc'xal. oversight
of the conduct of IGR, although few cases concerning the prlncq.)les.have
gone to court. All three orders routinely invoke these principle.s to justify or
question IGR conduct in particular cases, but calls by the national govern-
ment for greater coordination and integration between the orders are often
a ruse for it to assert its authority over the other two spheres.

The National Council of Provinces

The National Council of Provinces (NCOP), the second chamber of
Parliament, represents the interests of the nine provinces anc% the lo‘cal. (?r—
der in national lawmaking.?! The NCOP requires special voting majorities
for constitutional amendments in order to protect the constitutional status
and integrity of the provincial and local orders.?* In practice, howeve'r, t%le
NCOP has not forged a consistent, compelling, and organized p.rovmmfﬂ
interest in national policy-making due to the ANC’s political dominance in
the provinces and other factors.

Mandatory IGR Legislation

The Constitution required Parliament to enact legislation to establish insti;
tutions to facilitate IGR and provide mechanisms to resolve IGR disputes.?
The Intergovernmental Relations Framework Act (IGR Act), paSSfad .by
Parliament in 2005, fulfills that constitutional requirement by establishing
the main IGR institutions at the executive level in all three orders.

The Constitutional Court

The Constitutional Court is “the highest court on constitutional matt.ers,”
and has exclusive jurisdiction to “decide disputes” between the naftmne;l}
and provincial orders relating to their respective powers ajnd functions.”
The Court understands its latter role narrowly, defining disputes tf) 'rnean
intergovernmental disputes concerning powers and f'uncFio.ns “.exphcnly or
by implication provided in the Constitution.”? This distinction protects
judicial authority by avoiding the ouster of other competent c01.1rts from
hearing intergovernmental disputes involving powers and functmns. ?on—
ferred by legislation. At the same time, however, it offers the “expe‘dumus
and final resolution” of disputes that can disrupt government and intrude
into the domain of the other branches in matters that are political in nature
by confining them to the highest court alone.? i

Nico Steytler discerns what he refers to as an “hourglass p?ttern emer-
ging in the Court’s “jurisprudence on federalism,” in which the space
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for provincial government is constricted while that for national and lo-
cal governments expands.?” He argues that the general pattern in the
Constitutional Court’s federal jurisprudence has been a “pro-centre
stance, emphasising the unitary language in the Constitution.”?® Steytler
identifies two factors at play: national unity and the need for order, in
the face of inefficient provincial service delivery. He argues that there
has been some adjustment in this pattern of late. “Since 2005 [...], local
government has come off the better in its scraps with provinces and the
national government. Whether there is a decidedly pro-local and anti-
provincial attitude is too early to say.”**

External Influences

Beyond these institutional incentives, the practice of IGR has been deeply
patterned by external political and economic forces that promote the inte-
gration and corporatization of the state. One of these factors is the pressure
to address levels of poverty among the black population that have remained
extremely high more than twenty years after the fall of apartheid. In 1994
millions of people did not have access to basic household and social services
such as clean water, schooling, primary health care, proper sanitation, elec-
tricity, social security and a formal dwelling. Despite remarkable progress,
universal access to these public services is still a long way off. The eradica-
tion of poverty is a national challenge, but the actual provision of household
and social services falls to the provinces and municipalities. The effect of
this division of roles is that national policy objectives in all key areas of
public delivery condition IG activities, and the national order has assumed
a strong directive role in relation to the other two orders, which implement
the programs to achieve national targets.

The second factor is the ANC’s electoral dominance in all spheres of
government. The party is a hierarchical organization centred on national
leadership structures; consequently, the most senior party leaders inevit-
ably become ministers in the national executive, less senior leaders enter
the provincial and local executives, and the least senior members enter the
legislatures or local government. Political seniority within the ruling party
is thus replicated in IGR, strongly patterning public authority along party
lines and creating incentives to enforce party discipline on subnational gov-
ernments and Parliament.?® The ANC is a revolutionary liberation move-
ment committed to the political and economic transformation of South
Africa. It understands the political settlement of the 1990s that brought it to
power as simply the first phase of democratic breakthrough in an unfolding
national democratic revolution, with the current period as the second phase
of radical economic reform that will fundamentally restructure patterns of
ownership, wealth, and income to benefit the majority.?!



312 INTERGOVERNMENTAL RELATIONS iN FEDERAL SYSTEMS

The third factor is the economy. Faced with a stagnant, insular economy
and massive public debt, the Mandela government introduced a macro-
economic framework in 1996 that aimed to achieve a growth rate of 6 per-
cent per annum, the minimum level needed to halve the country’s high
rates of poverty and unemployment over the next ten years.? A long per-
iod of consistent economic growth saw GDP grow at about 4 percent per
annum since 2004, approaching the 6 percent target in 2007.2*> However,
the global financial crisis of 2007 had a severe impact on the economy,
which went into recession in 2008-9, before returning to modest growth.
Almost a million people lost their jobs in 2009, public revenue contracted
sharply, public borrowing grew steeply, and the budget went from a modest
surplus to a deficit.>* Recovery has been slow and the economic outlook is
worsening: The International Monetary Fund forecast a modest 2.3 per-
cent growth in 2014, but the actual growth rate in 2014 was only 1.4 per-
cent.” The official unemployment rate stands at around 25.3 percent (34
percent if discouraged work-seekers are included), with 50 percent of youth
unemployed.*® The crash simply exacerbated structural economic prob-
lems: levels of poverty, unemployment, and inequality are among the high-
est in the world and skewed along historical lines of race, class, and gender,
with South Africa ranking in the top 5 percent of most unequal countries.>’
The impact of the economic crisis on the working class and the poor and
unemployed has in turn fuelled racial polarization and political division
among the ruling elite over future economic policy, which has contributed
to general political instability in society.>8
The economic situation in the country generally and the ANC’s drive
toward more radical state intervention impacts on IGR in two direct ways.
First, the heavy dependence of provincial and local governments on na-
tional fiscal transfers to fund their service-delivery mandates means that
growth and contraction of provincial and local expenditure budgets tracks
the economy’s capacity to generate public revenue. Fiscal austerity and
tight national control over the public budget dictated the policy reform
agenda for a long time and resulted in cuts in public expenditure as a
percentage of GDP and under-investment in the productive economy.*
Sustained economic growth in recent years, however, resulted in the rapid
expansion of provincial and local expenditure budgets on national policy
priorities for poverty reduction linked to the Millennium Development
Goals.*®
Nevertheless, increased revenue has not translated into increased subna-
tional autonomy-—quite the opposite. The 2008 economic recession saw
some contraction of provincial and local budgets as a result of declining na-
tional revenue.*! Steytler and Powell note that the bold and assertive leader-
ship by national government, in particular the decision to maintain high
levels of public expenditure on social services during the worst of recession,
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also had the positive effect of cushioning provincial and local governments
by protecting their expenditure budgers.*?

‘ Second, radical economic reform implies more not less party intrusion
in Fhe state, intolerance of autonomous provincial and local conduct by
national government, and corporatization of intergovernmental relations
around national plans and programs for economic development. Between
2012 and 2014 a raft of new national measures was introduced to lay the
foundations for the developmental state that further corporatize IGR, in-
?luding a national development plan for the country up to 2030, a nati,onal
infrastructure plan, national legislation on infrastructure development, and
a new system of ministerial performance contracts linked to the imple;nen—

tca'tlon of key national priorities, which are signed by the executive author-
ities of all spheres of government.*?

IGR in Practice

The IGR system is young by international standards and “in a state of per-
petual dynamic evolution.™* The institutional structures of devolved gov-
ernmfent and IGR, together with the external political and economic forces
mentioned above, shape the conduct of IGR in complex, often unpredict-
able, ways. In general IGR have consistently exhibited three, somewhat
contrasting, tendencies.

The first is the national executive’s dominant role and influence in all
spheres of government. The national executive sets the tone for IGR in the
country. National ministers can assert their formal power over Parliament
thrf)ugh their authority to initiate legislation, and their political influence
by invoking their seniority in the ruling party over politically junior mem-
bers of Parliament. The power to regulate provincial and local functions
and convene IGR meetings enables ministers to exercise intergovernmental
authority over the provincial and local orders.

Under the leadership of the executive, different types of national depart-
ments have different degrees of regulatory impact on IGR. The so-called
“Fentre of government departments” have transversal regulatory and over-
sTghF responsibilities for IGR that cut across spheres and sectors. The most
sxgr.uﬁcant institutions in this group, from the standpoint of IGR, are the
national ministry responsible for local government and intergovernment-
al relations (currently called the Ministry of Cooperative Government)
VYhich administers municipal legislation and the IGR framework legislaj
tion; the National Treasury, which exerts substantial control over economic
policy, fiscal instruments, and the budget process and presides over the
highly structured national intergovernmental fiscal relations apparatus and
pul?lic finance regime and thus enjoys formidable standing on matters of
policy and IGR at all levels; the presidency, the significance of which is
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described further below; and a new ministry for economic development,
which coordinates investment in economic infrastructure. The latter was
created in 2009 to appease the left wing of the ANC alliance, which wants
greater state intervention in the economy accompanied by a rolling back
of the National Treasury’s role, which they see as being too powerful and
invested in neo-liberal policies.

In addition, there are national departments that have sector specific im-
pacts on IGR, regulating IGR arrangements vertically between spk'le.res
within particular sectors such as land transport, water services, electricity,
and so on. These are influential agents of change in IGR, because they
interact directly with provincial and local service-delivery functions, struc-
ture service-delivery arrangements, decide on intergovernmental arrange-
ments for the sector, and host intergovernmental forums.

The operations of the presidency deserve particular mention. In recent
years, the centre of gravity in executive IGR has shifted from individual
national ministries to the presidency, in response to a preoccupation with
realizing national goals coupled with centralizing tendencies in power rela-
tions within the ruling party. Under the fourth ANC government, elected
in 2009, the political authority of the presidency was further cemented with
the creation of a National Planning Commission and a ministry for mon-
itoring and evaluation that will have considerable influence over the prov-
incial and local orders. The former developed the country’s first national
development plan, adopted by government in 2012. An innovation intro-
duced by the presidency in 2009 and one of principal means for it to exert
its influence is the ministerial performance contracts concluded between
the president and every minister to achieve specified targets in each sector.
The agreements are replicated at the intergovernmental level and between
the national and provincial ministers and local mayors.

The second important trend in IGR has been the creation of formal statu-
tory structures in order to direct the conduct of IGR toward the realiza-
tion of national policy goals. In the early years (1994-2000), government
focused on establishing the institutions of democratic government, and
IGR were left to evolve organically with limited legislative prescription.*
As the system matured, the performance of the orders and their capacity to
meet national policy targets became the organizing principle of IGR. The
introduction of the IGR Act in 2005 reflected this political shift and sig-
nalled the national executive’s intention to exert a strongly directive influ-
ence on the course of IGR in the country. The Act provides the framework
for executive IGR for all three orders and makes the realization of national
policy targets for growth and poverty reduction the central objectives of
IGR at all levels. An important shift occurred in 2014 with the introduction
of the Infrastructure Development Act (discussed later), which establishes
a highly structured intergovernmental process to coordinate the planning
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and implementation of economic infrastructure projects across sectors and
spheres of government.*6

Third, centralization is a dominant tendency, but one that is uneven in
scope and also checked by a countervailing tendency toward devolution of
national and provincial functions related to the urban built environment in
the major cities (discussed in more detail below). The Constitution requires
the national and provincial orders to assign concurrent and exclusive prov-
incial functions to the /ocal order. Further devolution of functions is intend-
ed in the housing and public transport sectors. Assignment may strengthen
the hand of local government in IGR but in practice there are also major
risks, in particular where assignment without appropriate funding creates
unfunded mandates for local government. Of late, devolution to local gov-
ernment has been tempered by greater national intrusion on the grounds of
perceived widespread dysfunction and incapacity in municipalities. In 2009
the national government launched a local government “turnaround strat-
egy,” which, among other goals, required all 278 municipalities to achieve a
clean financial audit by 2014.%" Centralization rather than devolution is the
trend in relation to the provincial order, as several former provincial servi-
ces have been “nationalized” over the years. But there is also much innova-
tion in provinces with large metropolitan regions, particularly in the areas
of public transport, spatial planning, and regional development. The ANC
has never been comfortable with provinces, and there is also an ongoing
political debate about whether the country needs provincial governments
at all.*8

In practice, intergovernmental relations among national, provincial, and
local executives occur frequently, and despite being strongly vertical in
character, these relations are surprisingly consultative in nature. There are
no voting procedures in executive IGR structures (voting procedures apply
to IGR in Parliament, notably through the second chamber). Consensus-
seeking is the usual practice in executive IGR, but “decisions” of IGR struc-
tures have no legal status as executive action unless they are endorsed—in
a parallel fashion—by the executives of the orders affected.

Tensions between the orders of government over resources and authority
are common, particularly between the provincial and local governments
(over functions) but, due to the ruling party’s electoral dominance in all
three orders, tensions rarely lead to declarations of formal disputes or court
action. Negotiations within the ruling party thus often substitute for IGR,
and intra-party conflict is probably the most common form of political con-
flict. Conflicts between the executive and Parliament occur, but are general-
ly mediated through the ruling party caucus. Parliament is widely regarded
as being too subservient to the national executive, although in recent years,
it has begun to assert its powers to oversee executive action more rigorous-
ly, in particular through its various finance and public accounts portfolio
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committees. Since 2009, a new procedure for Parliament to amend modney
bills gives it a stronger stake in the budget pr(?cess. IGR betwe.en or elji
under the control of different parties are often difficult and sometlm'es acri
monious, but adversarial rhetoric between orders f:omsrolled t?y different
political parties sometimes masks general co-operation 1n practice.

IIl. IR in the Legislative Branch

The National Council of Provinces and Other Legislative Institutions

Legislative authority is vested in the national ?arl'iament, p.rovinciélal l.eglsi:
latures, and municipal councils.** The Constltutlor'l es‘tabhsl}es the m; :
tutional arrangements for Parliament and the prov1nc1al‘ legislatures, bu
leaves it to Parliament and provincial legislatur.es t‘o establish the strt.uitures
of local government. In the national and provincial orders, the. 1eg1.s aturs
and executive are separate branches, but in t.he lo?al order, legislative ::11}1l
executive powers vest in the municipal councﬂ,.whlc_ls usually delegates the
executive power to a mayor or executive comn‘nttee.3 -
Parliament is bicameral, and consists of a National Asserrhlbly and. a Nat19na
Council of Provinces (NCOP). Parliament shapes the pohf:y and mst%mmonc-1
al incentives for IGR through the NCOP specifically .ar:‘d its lawmaking an !
oversight roles generally. The purpose of the NCOP is “to ensure that pro’:;l
incial interests are taken into account in the r%atlonal sphere of government. )
It plays a role in IGR in three main ways. First, the.NCOP ?epresents gjov_
incial interests in the national lawmaking process—Its most 1.mporta.1nt I.IC
tion. Second, the NCOP “provides a national forum for public cons1der.at101}
of issues affecting provinces.”? Third, the NCOI-’ oversees thej exerms; 1(;
“intervention powers” by the national and provincial e.:xecunves in areas fall-
ing within the authority of other spheres (see n'ote 52 mfra): . e
The NCOP is a unique platform for IGR in the c.onsutunonal order.
First, its membership comprises multi-party dele‘:ganons from each. prox.f—
ince drawn from the provincial executive and legislature. Each prgfnnce 1:
represented by a single delegation of ten delegfrces, selec.ted accorﬂlgé;' tt;in
procedure determined by the province, but subject t<.) national law. '1 o
each delegation, six permanent delegates ar.e appomted by @e 1pro.vllri<:1:e
legislature and drawn from the political Parmes in the provmcxa}) eglj1 i ;e ©
on a proportional basis. They are the 111'11( between the NCO fan et
provinces through which the latter can mﬂuenc? the content o nam.oi1
legislation. In addition, there are also four' special delegates, comp;l:lsla ri
the premier of the province (or his/her nommee).and three oth‘ers, W1 o tA ;
members of the provincial government and leglslatu.re..Specml. d'e ega. e
are meant to inject the practical experience of provincial administration
into the national lawmaking process.
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Second, the local order participates in NCOP proceedings through an-
other ten-person delegation, which, by contrast with the previous one, has
no voting rights.>> Third, all national bills are automatically referred to
provincial legislatures, which debate them and then mandate their perma-
nent NCOP delegates to represent their interests by voting in a particular
way. Mandating allows each province to define its peculiar interest in na-
tional legislation. The provinces determine their own mandate procedures
within the framework of the uniform procedures contained in the national
Mandating Procedures of Provinces Act of 2008.

All bills are discussed and voted upon in both houses, but the NCOP’s
influence on the outcome of a legislative process will vary according to the
type of bill at issue, as defined in the Constitution.’® The NCOP comes
into its own when a bill is introduced that “affects provinces” (called sec-
tion 76 bills), in which case a special voting procedure prescribed in the
Constitution will apply. Each province has a single vote on a section 76
bill, with its delegation voting en bloc. The bill will pass if five of the nine
provinces support it. A bill affects provinces, and is subject to this spe-
cial procedure, if it addresses an area of concurrent national and provincial
competence, exclusive provincial competence, or “matters of public admin-

istration, financial matters that affect provinces, and organized local gov-
ernment.” The special procedure protects the interests of the provincial
order against undue encroachment by the national order, but also ensures
that provincial considerations inform the national legislation that provinces
must implement.

If both houses cannot agree on a single version of a bill, a special pro-
cedure is triggered to resolve the dispute. The Mediation Committee is a
constitutional entity comprising members of both houses whose internal
procedures are determined by a joint committee of Parliament. If mediation
does not produce a version that both houses accept, the bill lapses, unless
the National Assembly musters the support of two-thirds of its members for
the version it favours. Thus far, the fact that the ruling party in the national
order has always controlled at least seven provinces has prevented deadlock
between the two houses, and the mediation procedure has been seldom
used. Special majorities in both houses are also required for a bill amend-
ing the Constitution. If that bill affects provincial boundaries, institutions,
powers, and functions, six of the nine provinces in the NCOP must support
it for it to pass. In recent years, the NCOP has supported constitutional
amendments that effected minor adjustments to the boundaries of several
provinces.

The NCOP understands its broader constitutional mandate “to publi-
cally debate issues affecting provinces” as equivalent to custodianship of
the IGR system.’® In the past, the NCOP has also convened several confer-
ences on IGR that involved all three orders of government.?® The national
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executive is generally respectful of the NCOP’s special status in IGR. For
example, the president of the country ordinarily delivers a special annual
address on IGR to the NCOP.

How well has the NCOP promoted provincial interests in the national
sphere of government? Studies commissioned by Parliament have expressed
doubts that the NCOP has lived up to expectations, either in its role as
law-maker or in its broader responsibility for co-operative governance.® In
lawmaking, it is still unclear what protecting “provincial interests” means
in practice, or how provincial specificity is in fact articulated in NCOP
proceedings. Between 1999 and 2004, the vast majority of bills passed by
the NCOP were ordinary bills, for which it has no special mandate, not bills
affecting provinces. The NCOP’s select committee on finance, however,
has played a visible role in interrogating bills dealing with the division of
revenue between the three orders, a crucial function given that provinces
derive the majority of their revenue from transfers from the national order.

According to Parliament’s most recent self-assessment, three problems
are undermining the NCOP.® One, provincial legislatures have insufficient
time to craft a thoughtful provincial position on national legislation. Two,
provincial mandates to their permanent NCOP delegates seldom reflect
substantive provincial inputs. Three, engagements between the provincial
and national orders in plenary sessions of the NCOP generally lack policy
substance. The president of the republic has in the past expressed doubts
that provincial legislatures are doing enough to inject provincial perspec-
tives into national policy.®* Additional obstacles are the dominance of the
national executive in IGR, and the ruling party’s use of party discipline to
enforce the party line in Parliament.%® Overall the NCOP has failed to ex-
ercise the powers it has to assume a more proactive stance in the oversight
of IGR in government.5 For example, the NCOP was silent on high-profile
failures in the schooling and primary health-care services, which are con-
current competences.5’ ‘

Many of the weaknesses in the NCOP are replicated in the provinces,
but provincial legislatures also have their own peculiar challenges.®® The
legislatures are small bodies (between thirty and eighty-five members, de-
pending on the size of the province); thus, many of their members are also
members of provincial executive councils. Moreover, some provinces took
a long time to establish the infrastructure and systems of the legislature.

IGR between Parliament and Legislatures

In addition to the NCOP’s IGR role, informal IGR between the legisla-
tures of the three orders or between their various committees have become
more regular and systematic in recent years. Inter-legislature IGR take
place through special-purpose bodies and meetings, with some notable
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examples of inter-legislative collaboration on matters of common interest.
For example, the presiding officers of Parliament and the nine provincial
legislatures, called speakers, have established a national speakers forum.
In most provinces, provincial speakers have a similar forum with their
local counterparts. A wide variety of issues is dealt with in these forums,
including skills development, strengthening the role of constituency of-
fices, and improving communication between legislatures and the public.
Perhaps the most significant collaboration has been the ongoing effort to
establish common national-provincial legislation to regulate the internal
budgeting and financial management procedures of provincial legislatures
and to increase their ability to hold provincial executives to account.®
Another example is the Association of Public Accounts Committees
(APAC). 8 The national and provincial legislatures all have public accounts
committees whose function is to oversee public expenditure in the interest
of financial probity and accountable administration. APAC is an associa-
tion of these committees that was formed as a platform to share experience
and to develop their collective capacity for effective oversight in order to
improve public sector governance. Over the years, public accounts commit-
tees have earned a reputation for effective oversight of the country’s public
finances, and some of the credit is due to this inter-legislative collaboration.

Parliament’s Role in the Budget Process

In terms of the Constitution only the national minister responsible for fi-
nances may introduce a money bill in Parliament, and an act of Parliament
must establish a procedure for Parliament to amend money bills.®® Until
2009, there was no legislation, and the entire budget process was under
the control of the Ministry of Finance, with Parliament playing no role in
the formulation of the national budget. Legislation was enacted in 2009 to
establish the procedure for amending money bills before Parliament, which
outlines the various stages of the budget process, defines the role and func-
tions of Parliament (including the NCOP) in amending money bills, and
establishes the institutional architecture in Parliament to process the na-
tional budget.” The legislation goes beyond regulating IGR between the
national executive and Parliament in the amendment of money bills. It also
establishes national norms and standards that bind provincial legislatures
in respect to the amendment of provincial money bills and regulates IGR
between the provincial executives and legislatures in that regard.

Legislative Techniques

The Constitution provides for both hierarchical and more egalitarian IGR
between the three orders in specific contexts. Hierarchy is implicit in the



320 INTERGOVERNMENTAL RELATIONS IN FEDERAL SYSTEMS

rules that govern the devolution of powers from a “higher” order to a “low-
er” order, conflicts between national and provincial legislation in areas of
concurrency, and intervention by a “higher” order into the affairs of a “low-
er” order. Because of the propensity for political conflict between the orders
in these vertical intergovernmental relationships, South Africa’s constitu-
tion-makers deemed it necessary to cater explicitly for conflict management
in these cases and to create constitutional checks and balances. By contrast,
an egalitarian norm is implicit in the duty of the national and provinFial F)r—
ders to consult organized local government whenever proposed legislation
will affect local government matters. The purpose of this duty is to protect
the local order from undue encroachment from the other two orders.

Assignment of Functions to a Lower Order

The Constitution provides that functions may be devolved to a lower order
through a number of processes. Formally, lower orders may not devolve
functions to a “higher order.” However, unilateral centralization by the na-
tional order—with or without the tacit acceptance of provinces—is a trend.
Hence, Parliament can “assign” (i.e., devolve) its ordinary legislative pov'v—
ers (but not its power to amend the Constitution) to a Iegislative body in
another order.” This allows Parliament the flexibility to leave to another
order that which is best legislated by that order. For example, the (nation-
al) law providing for the institution of traditional leadership assigr}ed the
responsibility to recognize traditional communities (which are entltl‘ed ‘to
form a traditional council for local governance in rural areas) to provincial
premiers and the power to regulate the process of recognition to provin-
cial legislatures.” In practice, assignment is likely to have a high degree of
permanence, but is not irrevocable.

Parliament may also assign to the executive the power to promulgate
regulations to assist the implementation of an act. Regulations are 2‘1d—
ministrative action and have the force of legislation but must be consist-
ent with the parent act. A national minister may also assign an e?iecutive
power conferred by an act of Parliament to a member of a provincial exec-
utive council or municipal council, but only with their agreement.” The
assignment takes effect upon proclamation by the president in the official
government gazette.

Other than the assignment of a specific power to another order, the
Constitution provides a general regime for devolution to the local order.
The national and provincial orders “must assign by agreement the admin-
istration of concurrent and provincial exclusive functions to 2 municipality or
a group of municipalities if the matter would most effectively be adminis-
tered locally and the municipality has the capacity to administer it.”™ The
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essence of assignment is that the municipality is invested with the authority
to adopt by-laws (which is a form of regulation) and make policy with re-
Spect to a matter that was previously outside its jurisdiction.

The assignment of functions to the local order is a regular practice, but
often occurs through “mandate creep” in regulation rather than through
the procedures in legislation that were specifically designed to protect local
government from unfunded mandates. As a result, claims by local govern-
ment that whether wittingly or unwittingly the other two orders are impos-
ing unfunded mandates are common. At the same time, however, the large
cities in particular have, with some success, repeatedly called for provincial
housing and public transport functions to be devolved to them in order to
strengthen their control over the urban environment.

Devolution to local government is not a consistent trend, however. In
the electricity sector, for instance, national government tried for thirteen
years to centralize the local electricity reticulation into distribution bod-
ies organized into functional regions that cut across the boundaries of
municipalities, although in the end the project was aborted, in the face
of massive resistance from cities fighting to protect a major source of own
revenue.” Concerns about the maintenance of municipal water and roads
infrastructure prompted plans to centralize municipal capital budgets into
special-purpose vehicles under national control, culminating in new infra-
structure development legislation, which corporatizes all decision-making
about infrastructure under the control of the national ministry responsible
for economic development. Nor has devolution led to greater fiscal auton-
omy; rather it is matched by a consistent rise in conditional grant funding
as a proportion of municipal revenue. Some provinces have a greater appe-
tite for devolution to local government than others. The government of the
Western Cape, which is under the control of an opposition party, recently
adopted a policy framework that encourages greater devolution to munici-
palities in the province.’

Devolution of additional functions to the local order is a trend, however
haphazard it may be. By contrast, centralization of provincial functions,
not devolution, is the counterpart trend. The disbursement of social se-
curity grants, formerly a provincial function, was centralized to a national
agency in order to combat high levels of corruption and to improve effi-
ciency. Further Education and Training (FET) colleges, which provide
adult basic education, are currently in the process of being centralized.””
Furthermore, the Financial and Fiscal Commission has recently recom-
mended to Parliament that, in the future, provincial education, health,
and social development functions should be funded through block grants,
which would effectively centralize control over provincial social expendi-
ture budgets.’®
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Conflict between National and Provincial Concurrent Legislation

A special procedure applies in the case of conflict between 1.1ationa1 ’and
provincial legislation in a concurrent area of competence. Nauona%l legisla-
tion “applying to the country” prevails in a number of cases, including When
it “deals with a matter that cannot be effectively regulated by a province
individually”; or “a matter that requires uniformity across the na'tion:”79
National legislation will also prevail over a specific province’s 1eg1slat41on
when the latter prejudices another province or national economic policy.
These criteria are sufficiently broad that national legislation will invariably
prevail over provincial legislation. If a court finds that there is 'conﬂicting
legislation and one prevails over another, the latter is not invalidated, jbut
only rendered inoperative for as long as the conflict remains. In practice,
conflicting legislation has not been a major problem of IGR because there
has been little provincial lawmaking in concurrent areas, although :d_lere
are signs of a more assertive legislative stance emerging in the opposition-
controlled Western Cape.

Intervention into the Affairs of a Lower Sphere

The Constitution provides for both legislative and executive intervention
by a higher sphere into the affairs of a lower sphere. Parliament can pass
legislation to intervene in an area of exclusive provincial cornpete.nce t.>ut
only when it is necessary to “maintain national security, economic un1Fy,
and essential national standards; establish minimum standards for service
delivery; or prevent unreasonable action by a province which prejl%dices
other provinces or the country.”® Such legislation would affect provmce.:s;
therefore, the bill providing for the intervention would have to comply with
the section 76 procedure described earlier. o

The Constitution permits the national executive to take corrective inter-
vention when a province or municipality breaches an executive obligation.®
The provincial executive has a similar discretionary power in resl.)ect of
local government.? These are powers of last resort because they involve
incursions into the affairs of another order. They are, however, a necessary
form of supervision in a system where provincial and local orders are Prin—
cipally responsible for providing the public services that implement national
legislation, as is typical in “integrated” federal systems.5* .

In both cases, intervention may take different forms, some more intru-
sive than others: calling for a report, investigating, directing the province
or municipality to take specific action, and finally assuming responsibility
for the obligation. The last mentioned is permissible only when the .sar%'le
grounds exist that justify Parliament to intervene in exclusive provincial
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functional areas. A more onerous intervention regime applies to local gov-
ernment than to provinces in cases where a municipality has failed to adopt
a budget or approve revenue-raising measures, or is otherwise in a financial
crisis. In these situations, a province must intervene by appointing an ad-
ministrator and forcing the municipality to adopt a financial recovery plan,
or even dissolve the municipality.®> If the province fails to intervene, the
national executive must intervene instead.

Corrective intervention is an exceptional power reserved for situations
where something has gone seriously wrong; hence, the Constitution pro-
vides for checks and balances. This is where the oversight role of the NCOP
becomes important. The second chamber must, within a specified period,
receive notice of a discretionary intervention that involves an assumption of
responsibility or the dissolution of a municipality and of a mandatory inter-
vention. The NCOP can disapprove discretionary interventions and may
oversee their exercise, but it has no authority to stop a mandatory interven-
tion (directed at local authorities).

Although national interventions into provinces under section 100 have
been few, the most recent and prominent cases occurred in 2012, when
a national ministerial team intervened in three provinces: Gauteng, Free
State, and Limpopo. The interventions differed in scope, form, and degree
of intrusiveness, the most intrusive being in Limpopo, where the provin-
cial government was financially insolvent and five departments were placed
under national administration.®¢ There were numerous reasons for the
intervention but “contract manipulation, overspending and unauthorised
expenditure feature prominently in the list of fiscal transgressions” in the
case of all three.?” An earlier intervention took place in the Eastern Cape
“in respect of [failures by the province to execute obligations relating to]
social pensions and financial management.”®® Provinces have frequently
intervened in municipalities under section 139 in cases of serious and per-
sistent financial problems, service-delivery failure, and maladministration,
but probably also for political reasons.®

Four main patterns of intergovernmental relations have emerged in the
context of intervention. One pattern is willing and active co-operation on
the part of the province or municipality subject to intervention, often on the
basis of a memorandum of understanding signed by the parties and setting
out the terms of the intervention.”® A second, opposite, pattern is political
resistance or even obstruction on the part of the province and municipality,
which allegedly happened in the Limpopo intervention.® A third is for the
province or municipality to co-operate but issue its own clarification about
the nature of the problems and the terms of intervention.®? Finally, there

have been a few instances where the appropriateness of the intervention has
been challenged in court.?
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The Duty to Consult Local Government

A bill affecting the status, powers, and functions of local government must
be published before it is introduced into the legislature to give organized
local government an opportunity to make representations.” The IGR Act
of 2005 also strengthened local government’s position in IGR generally by
investing organized local government with a statutory right to participate as
a full member in all important IGR executive forums.

IV. IGR in the Executive Branch of Government

IGR are a routine and essential practice in the executive branch of gov-
ernment. The IGR Act of 2005 provides a general institutional framework
for executive IGR between all three orders, but is not the only legislation
providing for IGR. The Act defines IGR in general terms: “relationships
that arise between different governments or between organs of state from
different governments in the conduct of their affairs.”®” But it specifies four
objects that executives must pursue through IGR: “coherent government,
effective provision of services, monitoring implementation of policy a.nd
legislation, and realization of national priorities.””® These objects were in-
serted in order to focus IGR activities on the implementation of national
policy targets for poverty reduction linked to socio-economic rights, and
thus reinforce the “integrated” nature of the state.

IGR are transacted through a wide variety of instruments, including party
political processes, legislation, policies, plans, budgets, institutions, and in-
formal relationships. Formal structures, however, play an important part, and
the IGR Act establishes two main kinds. The first is forums for heads of gov-
ernments. It includes the vertical President’s Coordinating Council (PCC),
the nine vertical provincial Premier’s Intergovernmental Forum (often re-
ferred to as the Premier’s Coordinating Forum or PCF), and the horizontal
District Intergovernmental Forum (DIGF) in each of the forty-four district
municipalities. The second type comprises vertical sector forums in concur-
rent functional areas. They bring together national ministers and their nine
provincial counterparts (called “members of provincial executives”——M]jiCs)
responsible for the particular concurrent portfolio (e.g., health and housing).
These forums are known by the acronym derived from combining MINister
and MEC: MINMECs. The IGR Act also provides for interprovincial and
inter-municipal forums, but their use is not common.®” In other words, exec-
utive-type IGR are mainly vertical (national-provincial, provincial-local, or
all three orders) but rarely horizontal.

Other acts of Parliament provide for statutory IGR institutions for spec1f—
ic policy sectors; for example, the National Treasury has established special
forums that serve the budget process. The IGR Act does not apply where

CONSTRUCTING A DEVELOPMENTAL STATE IN SOUTH AFRICA 325

statutory structures already exist under these other acts. Before exam-
ining the operation of these IGR institutions, it is necessary to examine
IGR within the national executive itself, for they include some important
innovations.

Provincial and Local Participation in National Cabinet and the President’s
Coordinating Council

Perhaps the most important opportunity that provincial executive author-
ities and organized local government have to influence the shape of national
policy comes through their participation in special sessions of the national
cabinet and the President’s Coordinating Council (PCC).

Special sessions of cabinet, known as extended cabinet, are held twice
a year: in January, to determine the national executive’s comprehensive
program of action for the year, and in July, to review progress. The nine
premiers and representatives of organized local government attend; thus,
through their participation, the provincial and local orders have the op-
portunity to influence the national executive. All spheres of government
also submit quarterly progress reports on the program of action to cabinet.
Decisions of this body have the status of cabinet decisions. Cabinet may sit
in extended sessions on other special occasions. For example, the IGR Act
itself was crafted in two full-day sessions of extended cabinet before the
bill was submitted to the regular cabinet for adoption and introduction to
Parliament.

The other important avenue for the provincial and local orders to in-
fluence national policy is through their participation in the President’s
Coordinating Council, which stands at the apex of the IGR system.? The
PCC comprises the president and deputy president of the country; the nine
provincial premiers; the national ministers responsible for provincial and
local government, finance, and the public service; and representatives of
organized local government. The president chairs meetings, determines the
agenda, and may invite any other person to a meeting.

The PCC, which meets at least twice a year, is a forum for the president to
raise matters of national interest, and for murtual consultation on any matter
affecting the implementation of national policy and legislation in provinces
and municipalities. In practice, the PCC’s agendas emerge through a process
of consultation. Discussions in meetings are open and frank, consensus is
sought, but there is no voting procedure. In some provinces, the draft PCC
agenda is tabled in the provincial cabinet for the purpose of broader prov-
incial consultation. Examples of agenda items from past meetings include
rural development strategy, the state of school infrastructure in the country,
vacancies in the public service, the alignment of intergovernmental planning,
and preparations for the 2010 FIFA World Cup. Progress with a national
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support program for municipalities, quarterly reports on provincial and local
expenditure, and audit outcomes are currently standing agenda items.

PCC takes resolutions, not binding decisions; the IGR Act is explicit that
all IGR forums are consultarive structures, not executive decision-making
bodies.*® However, PCC resolutions are formally tabled in cabinet for adop-
tion as national executive decisions. In other words, formally, they become
binding on the national executive as decisions of cabinet. This procedure
establishes the appropriate relationship between cabinet and PCC and pro-
vides certainty about the content of PCC resolutions. The PCC derives its
stature and authority less from its formal power as a statutory institution
than from the political authority of its members—the most senior execu-
tive offices in the country. In practice, it is a powerful and respected body
whose decisions are implemented even if not legally binding. To date, there
has been no major friction between the PCC and provinces controlled by
opposition parties, or with the NCOP.

Neither extended cabinet nor the PCC employ formal voting procedures;
instead, they strive for consensus through informed debate.

Provincial and District Intergovernmental Forums

The nine Premier’s Coordinating Forums (PCFs) facilitate IGR between
each province and its local governments. The PCF is chaired by the premier
and comprises the executive authorities (executive mayors) of metropolitan
and district municipalities.’®® The executive mayors of the municipalities
are not statutory members of the PCF, but are represented by the district
executive mayors. Many local municipalities comprise large cities and towns
and thus are more powerful institutions than districts; for that reason, they
want to represent their own interests directly in IGR, not through districts
or even organized local government. The role of the PCF is similar to the
PCC, with a strong focus on coordinated planning and implementation of
national and provincial legislation in the province. Like the PCC, the PCF
does not take binding executive decisions, but it is unclear whether all prov-
inces have a procedure for submitting PCF resolutions to their cabinets.
Most PCFs meet more frequently than twice a year, and generally their
agendas deal with national and their own provincial concerns. The main
criticism of the PCF model is that local mayors are not statutory members
in their own right. This is a particular problem in the case of locals that in-
clude the largest secondary cities, whose interests are then indirectly repre-
sented in the PCF via the district mayor. There are often tensions between
a city and its district council, and the former would prefer to represent itself
in IGR forums. Some provinces have introduced adaptations to the model;
for instance, some include local executive mayors in the membership of the
PCF.
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The District Intergovernmental Forum (DIGF) is chaired by the execu-
tive mayor of the district and comprises the mayors of local municipalities
in the district.'” The IGR Act defines its key roles as coordinating district-
wide integrated development planning and clarifying functional arrange-
ments between the district and local tiers.

Sector [GR Forums and Meetings

National IGR forums (MINMECSs) promote IGR in concurrent areas of
national and provincial responsibility.'*? MINMECs comprise the national
minister, counterpart provincial ministers, and organized local govern-
ment. Most MINMECG:s predate the IGR Act, but the legislation defines a
standard role for MINMEC: to discuss “matters of national interest within
a functional area.”*® Some provinces have an equivalent forum with muni-
cipalities called a MUNIMEC. Organized local government has a statutory
right to participate in all IGR forums to represent the collective interests of
local government.!%¢

The Local Government MINMEC (LGMINMEQ) is a prominent na-
tional forum that has played an influential role in the formulation of the na-
tional policy on local government and its subsequent implementation. The
LGMINMEC sometimes holds joint sessions with other MINMECs and
regularly serves as a conduit between other ministries and local government.

Interdepartmental meetings between national and provincial orders are
routine. Within the national government, a cabinet committee and de-
partmental cluster system was introduced to promote interdepartmental
collaboration, and much of the interdepartmental work takes place there.
Provincial directors general are also members of these clusters. There also
are a multitude of special-purpose intergovernmental technical task teams
involving representatives from the provincial order and organized local gov-
ernment. Examples include intergovernmental task teams on public works
programs and municipal service delivery. Most provinces have also adopted
the national cluster model to promote purposeful collaboration between
their departments and municipalities. Similarly, there are provincial inter-
governmental task teams where provincial and local civil servants work
together, for example on municipal plans and budgets.

Provincial Infrastructure Coordinating Council (PICC)

The PICC is a new structure established by the Infrastructure Development
Actin 2014 as one of the foundations of the development state.!% Its purpose
is to coordinate infrastructure development across sectors and spheres from
planning to implementation, and its members include the president (chair),
the national ministers responsible for infrastructure, the nine provincial
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premiers, the executive mayors of metropolitan municipalities, and regre—
sentatives of organized local government.'% With the PICC, corporatiza-
tion is at its most developed and there is a fundamental shift in the pattern
of IGR. All major infrastructure projects that meet criteria for national eco-
nomic significance are potentially subject to the jurisdiction of the PICC
and mandatory obligations created under the legislation.!” The Act gc?es
further than any other IGR legislation by conferring powers of executive
decision-making on the PICC, including the power to expropriate land.108

Avoidance and Management of Intergovernmental Disputes

The IGR Act provides for intergovernmental dispute-settlement proced-
ures and requires the executive authorities of the three orders to 1'1se thc?se
to resolve disputes before they can go to court.'®® These provisions give
effect to the principles in the Constitution that the orders shoTlld a\fo1d
disputes and seek to resolve their differences through political discussion,
not court action. Among other things, parties to a dispute must formally
declare an intergovernmental dispute in writing and actually meet to try to
resolve the matter. They may also request the national minister responsible
for IGR to mediate their dispute. Before deciding a dispute, courts look
for clear evidence of effort to solve disputes, such as compliance with these
statutory measures, and follow the Constitution’s clear instruction to send
a marter back to the parties in the case of non-compliance.'*

This dispute-settlement regime only applies by default, that is, in the ab-
sence of more specific statutory dispute-resolution measures. One such meas-
ure is provided in the Division of Revenue Act, which provides for an annual
division of revenue between the three orders. Formal disputes are rare, how-
ever, and have only occurred between orders governed by different political
parties. In a case on September 1, 2008, the City of Cape Town (ur.ld.er the
Democratic Party) successfully challenged in the High Court a decision by
the provincial government of the Western Cape (then led by the ANC) to ap-
point a judicial commission of enquiry into its affairs."! The Court alsc? held
that a party’s non-compliance with the dispute-settlement procedures in the
IGR Act did not affect the Court’s discretion to decide the IGR dispute.

Assessing the Impact of Executive [GR Structures

It is impossible to determine with any degree of certainty whether the in-
stitutionalization of IGR has led to more or less productive forms of co-
operation and contestation between the orders. There are no standard
indicators for measuring the quality of IGR. Even if there were, it would
be impossible to isolate the effect of institutionalization on IGR f1jom the
many other variables that affect the conduct of IGR, such as the internal

CONSTRUCTING A DEVELOPMENTAL STATE IN SOUTH AFRICA 329

workings of political parties. No firm conclusions can be drawn about
whether the IGR Act has contributed to better coordination of policy, plans,
and budgets across the boundaries of the orders, or the provincial and local
orders securing greater influence over the formulation of national policy.
However, some observations about the formal, procedural attributes of IGR
can be drawn from facts relating to the implementation of the act.

First, the statutory IGR structures are established and operating in all
three orders, suggesting a high level of compliance with the IGR Act.!!2
Second, orders under the control of political parties other than the ANC
routinely participate in IGR structures chaired by ANC officials, even when
the two political parties are decrying each other in public or are locked in
dispute.'® This fact implies that the IGR structures in the act enjoy broad
political legitimacy and that there is a level of maturity in IGR despite the
rough and tumble of interparty politics. Third, national concerns dominate
the agendas of national IGR forums. This reinforces hierarchy in relations
between the orders but may also suit the other two orders inasmuch as
they are willing to leave it to the national government to provide a national
overview of an issue in meetings. In practice, an issue that is specific to a
province will rarely make it onto the agenda of a multilateral forum, but will
usually be dealt with in a bilateral meeting between the national depart-
ment and the province. Fourth, corporatization is strongest in the case of
infrastructure development, as this is seen as one of the foundations of the
developmental state. The new PICC fundamentally alters the incentives
and practice of IGR by establishing national control over the planning and
delivery of major infrastructure projects and assuming executive powers
hitherto not conferred on an IGR structure.

Fifth, despite the hierarchical nature of executive IGR, some provinces
have developed their own institutional innovations by, for example, includ-
ing local mayors in forums or, as in the case of the Western Cape PCF,
rotating the chair between the province and its local governments.

The Civil Service

South Africa has a dual civil service, which again illustrates the strong role
played by local government."* There is a unified national and provincial
civil service governed by national legislation that provides uniform con-
ditions of service. Local government has its own public administration
governed by separate legislation. Public sector wage negotiations are also
conducted through two separate labour bargaining processes. Levels of re-
muneration can differ markedly for related post categories in the civil ser-
vice and local government, and pension funds are different. Public servants
moving to or from local government resign from their present positions.
The ANC intends to create a single public service for all three orders to
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provide for the mobility of officials between the orders, but so far atter.npts
to do so have come to nought. The national government introduced a bill to
create a single public service, but due to the high costs involved and st.rong
resistance from the unions (which feared changes to conditions of service of
workers), the bill was withdrawn in 2008.'" .
There is a fine line between politics and administration. Generally, dlr.ec-
tors general and municipal managers are political appo.intees. The ruling
party has a policy of political deployment, which is w1c'1e.1y criticized for
promoting political interference in the appointment of civil servants, par-

. . . 116
ticularly municipal managers.

Public servants play a crucial role in IGR. At the official level, provincial
directors general are members of the departmental clust.ers that deve‘lop
the draft programs of action for cabinet and oversee their 1mplementai1t10n.
In addition, the clusters meet every fortnight on matters of common inter-
est, including proposed legislation. IGR forums are generally supportec? b.y
a dedicated technical team comprising senior civil servants, although it is
difficult to tell how effective these are.

In the national government, the main responsibility for regulating IGR
is shared between four departments. The presidency is responsible for t-he
overall coordination of government policy. The Ministry of Cooperative
Governance and Traditional Affairs administers the IGR Act and.local
government legislation. The National Treasury is responsit?le for inter-
governmental fiscal relations and public finance policy, andixs a p(?werful
force in all aspects of policy and IGR. The Ministry of Public Service a}nd
Administration is responsible for the national and provincial public service.
However, departments that regulate provincial and local competences also
have a direct and significant influence on the practice of IGR and the evolu-
tion of the intergovernmental system.

Provincial and Local Responsibility for IGR

In the provinces, the premier is responsible for IGR, but.departmems of lo-
cal government are responsible for IGR with municipalities. Turf bat?les are
common between these two organs over which is ultimately responsible for
coordinating IGR with the local order in the province."'” The district.mayor
is responsible for coordinating IGR within the district.!'® Predominantly
rural provinces and municipalities generally have limited resources and
capacity to promote their interests in IGR processes.

IGR Conferences

There have been several “all of government” IGR conferences. Provinces
also routinely hold joint conferences on IGR to share practice, experience,
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and lessons."” These conferences, which may involve politicians and civil
servants, have no formal status within the IGR system and are primarily
platforms for learning and sharing experiences.

Informal IGR

The IGR Act codified existing institutions to provide a more stable and
predictable framework for executive IGR but, in practice, informal con-
tact between the orders remains a crucial dimension of IGR. In some sec-
tors, policy networks have emerged, with officials forging strong relations
over many years. Because of its electoral dominance in all three orders, the
ANC has an enormous influence on the conduct of IGR. In practice, major
policy decisions in any order of government under ANC control are rarely
taken without their first going to the highest party organs. The influence of
party politics in government can be pernicious, for example, when it leads
to interference in procurement processes for corrupt purposes or to the

abuse of appointments to the civil service, both of which are common and
widespread problems.

V. Joint Agencies and Specialist Commissions

The Financial and Fiscal Commission (FFC) and the Public Service
Commission (PSC) are independent constitutional bodies that play an im-
portant role in IGR."*® They are funded through specific grants, and they
employ their own staff. The FCC makes recommendations on the prov-
incial and local equitable shares, the division of revenue, and the finan-
cial implications of devolution. The president appoints its members, three
of whom are selected after consultation with provincial premiers, and two
after consultation with organized local government. The FCC submits
recommendations to Parliament and provincial legislatures, but its recom-
mendations are not binding on these organs.

The PSC comprises fourteen commissioners appointed by the president,
five of whom are approved by the National Assembly; the remaining nine
are nominated by provincial premiers, with one commissioner per province.
The PSC’s main function is to make recommendations on improving public
administration. The PSC must report annually to the National Assembly
and provincial legislatures where matters affect provinces, which it does
through its annual State of the Public Service Report.

The establishment of joint national-provincial agencies to foster IGR is
not a common practice, although in recent years, some policy sectors have
started to use special-purpose vehicles to coordinate planning and service
delivery between the orders.'! Recent national land transport legislation,
for example, creates several joint agencies as part of an integrated transport
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strategy for the country.'?® Transport regulatory authorities aTre to be .set
up in all three spheres of government and ma_y perfo’r’m funcmo.ns relating
to “receiving any applications for operating licences (from prolvate c?om-
muter service providers) on behalf of each other whe.n needed.'?? .Natlo'nal
Regulators as well as the Provincial Regulamfy'}'.inmltg (PRE) will review
and determine these inter-region transport activities.™ . .
The national government has conducted several governance reviews in
the past eighteen years that have a direct bearing 01.:1 IGR. In 1996., the
Presidential Review Commission made recommendations to thej presu%ent
on the organization of the public sector, which informed the‘ major cabinet
restructuring initiatives of 1999-2000, which led to the creation of the clus-
ter system.'?” In 1998, the Ministry of Provincial and Local Governmen;
appointed a commission of external experts to cond'uct an as:sessment c?
IGR in practice. The commission recommended the 1ntroduct.10n of a uni-
form legislative framework for MINMECs, a recommendation that was
implemented by the IGR Act.'?® The presidency has also conducted com-
prehensive ten- and fifteen-year reviews of governmer.lt performance, which
have had a great influence on the policies of the ruling party and govern-

ment at all levels.'?’

V1. Intergovernmental Agreements

At least four types of agreements are used in the conduct of IGR: dellYery
agreements, implementation protocols, memorandums of understanding,
and agency service-delivery agreements.

Delivery Agreements

The delivery agreement is an innovation introduced in 2009 applying to all
ministerial portfolios. It is an intergovernmental agreement. that se.ts.ob—
jectives and targets for each sector that is signed by t‘he national m%n%ster
and his or her provincial and local counterparts and linked to the minister
performance agreement with the president. Whett'xer these agf:eements have
improved intergovernmental relations in any significant way is not clear.

Intergovernmental Protocols

The IGR Act provides for IGR agreements in the form of implementation
protocols (IGR protocols).!*® They were introduced to PromoFe greater
clarity, certainty, and stability in the conduct of IGR.’Then: us.e is encqu_r—
aged in situations where the implementation of nanon?l policy requires
close intergovernmental coordination. Executive organs in all three.: o‘rders
must consider that option when a national priority is at stake, but it is not
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mandatory. The IGR Act specifies the minimum content for IGR proto-
cols to ensure consistency and a clear division of accountabilities between
organs of state in regard to joint work. They do not have a legal status, but
it is likely that a court will examine protocol breaches when adjudicating
IGR disputes, although there is no example of this yet. IGR protocols have
been used to manage the practical effects of provincial boundary changes
and improvements in the education sector in one province, but they are a
new instrument and still not widely used. More recently, the presidency has
developed national outcome targets for the public sector to give effect to the
national government’s policy priorities. The presidency intends to use the
implementation protocols in the IGR Act as a device for negotiating and
formalizing an intergovernmental division of labour with the provincial and
local orders in regard to the national targets.

Service Delivery and Other Agreements

The third type of IGR agreement is the agency agreement (often called
a service-delivery agreement), which governs agency relations when one
sphere of government performs a delegated function or provides a service
on behalf of another.!? Service-delivery agreements are binding contracts,
not implementation protocols. They are used by provinces for the vehicle
licensing and traffic services that most large cities undertake as agents on
their behalf. There is no common format or central repository for these
agreements, and there is scant empirical information about their general
efficacy as an IGR tool, although anecdotal evidence suggests that there is
significant variation in their quality and use. Indeed, the fact that muni-
cipalities constantly complain about unfunded mandates in policy sectors
where agency relationships are common could suggest that some agree-
ments are the product of unilateral imposition rather than careful negotia-
tions between the orders concerned.

MOUs and Other Agreements

Finally, memorandums of understanding (MOUs) are generic instru-
ments sometimes used in situations where non-state parties (such as
business or civil-society organs) and executives want to enter into a co-
operative arrangement for some developmental purpose. In most cases,
these are declarations of commitment or a form of social compact, rather
than binding contractual arrangements. For example, between 2005 and
2007, all forty-four district municipalities convened growth and develop-
ment summits that resulted in multi-stakeholder agreements on invest-
ment in local economic development in their areas. The most successful
use of the MOU is the agreement that governed the relationship between
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the national executive, the provincial executives of affected prov'inces,
host cities, and the multitude of other partners that were involved 1'11 the
complex preparations for the 2010 FIFA World Cup.'*® Howev‘er,‘ this was
an example of a special binding contractual arrangement of limited dur-
ation, with guaranteed financial obligations by the national government
to meet a particular international obligation, rather than standard IGR
instruments.

In general, IGR between the orders are not based on a contractual
model that creates binding obligations on the parties through consent.
Implementation protocols and other “types of IGR agreement” are int'end—
ed to promote political and administrative certainty on ?ommon national
priorities, not to reduce IGR to legal contractual obligat‘lons. In the cases
of agency relations, however, agreements are contractual 19 nature and cre-
ate binding obligations, at least presumptively, because higher ord.ers have
substantial power to impose agency relations on lower orderé. Deah'ng.s that
involve private third parties making financial investments in public m.fra-
structure (as in the World Cup) are contractual in nature and create bind-

ing obligations on the parties.

VII. Intergovernmental Fiscal Relations

South Africa has a highly centralized intergovernmental fiscal sys.tem.
The national government has exclusive control over the major tax instru-
ments, revenue collection, and division of revenue between tk.le orders. It
has wide powers to regulate subnational fiscal powers, bc')rrowmg, 'budget—
ing, and financial management, and (with the FFC) it deterr.mnes the
equitable share formula for apportioning revenue between provinces and
between municipalities. The National Treasury controls all of these }evers
of the fiscal system, making it one of the most powerful institutions.m t%le
state. It exercises its influence in IGR through a wide array of legislation, its
stewardship over highly regulated IGR institutions, and through softer, less
visible, but no less influential means such as Treasury circulars. While these
only have the status of guidelines, in effect they direct all facets of budget-
ing and financial management of the overall state. o
Intergovernmental fiscal relations are transacted through four main ‘mstl—
tutions that comprise an intergovernmental budget system. The first is the
Medium-Term Expenditure Framework and budget process. The state’s
budget process, through which policy priorities become'concrete spend-
ing programs, is governed by the Medium-Term Expenditure Framework
(hereinafter MTEF), which sets out planned expenditure for all depart-
ments over three consecutive years. The MTEF falls under the' respon-
sibility of the National Treasury and is served by its own cabinet and
intergovernmental relations machinery and organized around an annual
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calendar of standardized budget preparation events and timelines. There
are three phases to the preparation of the MTEF. The first phase involves
determining the baseline for the budgets of national and provincial depart-
ments, the second the reprioritization of budgets according to national pri-
orities, and the third the consolidation and adoption of the MTEF by the
national cabinet.'3?

The first two phases have an in-built intergovernmental process.
National and relevant provincial departments are clustered into function
groups, for the purpose of ensuring that expenditure is categorized ac-
cording to government objectives (such as health), not simply individual
administrative units (departments of health).’** Currently, these func-
tions are organized around twelve national government outcomes.!?*
Function budgeting recognizes that “policy outcomes require co-oper-
ation among complementary stakeholders.”'3> National and provincial de-
partments with concurrent responsibilities must make “recommendations
on sector-wide reprioritization.”"*® In the second phase of the process the
function groups and national coordinating departments “work collabora-
tively to achieve consensus on the MTEF” for onward submission to the
cabinet.””” Their recommendations to the cabinet must take into account
the priorities of the national development plan and the MTSF, outline an
implementation plan, indicate trade-offs, and establish key performance
indicators.!38

The second institution is the Ministers’ Committee on the Budget
(MINCOMBUD), a special inter-ministerial cabinet committee chaired
by the minister of finance, who prepares a draft budget and division of
revenue for cabinet approval. The third is the Budget Council, a statu-
tory IGR structure that comprises the minister of finance, who chairs the
body, and the nine provincial ministers of finance.'* The Budget Council
is a powerful institution that has a broad influence on national policy.
The last is the local government counterpart of the Budget Council, the
Budget Forum, which includes organized local government and provin-
cial ministers responsible for local government.

The National Treasury’s assertive role in IGR is often contested, and the
accusation that it makes policy through the budget is a common one. There
are frequent tensions between the National Treasury and the other two
orders. National Treasury has repeatedly expressed concerns about provin-
cial under-spending on infrastructure and social services, particularly the
maintenance and refurbishment of hospitals and schools, and inadequate
own-revenue collection by municipalities. Provinces and municipalities, on
the other hand, complain that provincial social services and basic municipal
services respectively are underfunded by the National Treasury.*® Thus,
competitions between the orders over access to and the use of financial re-
sources are routine events in fiscal IGR.
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VIII. IGR and Efficiency in Policy-Making and Implementation

Co-operative government is coordination intensive, often at the expense
of efficiency and accountability. IGR have become more systematic in re-
cent years, but practice varies considerably. There are no uniform indica-
tors for measuring the impact of IGR, and causality would be difficult to
determine even if there were. The effectiveness of IGR is extrapolated
from proxies, notably indicators for measuring compliance (inputs), ex-
penditure (outputs), and progress toward target completion (outcomes).
These underscore the integrated nature of the South African model. The
cluster system and the distribution of competences are key institutional
weaknesses with a distinct IGR impact.

Clusters sought to overcome silos by integrating the work of state de-
partments. Instead, clusters have helped to confuse lines of accountability.
In some cases, they have created joint-decision traps, added another layer
of bureaucracy, and introduced overly elaborate reporting systems, with
few dividends for decision-making, accountability, and policy coherence.
Clusters have also not prevented major policy failures (the electricity sec-
tor, for example), nor have they prevented unfunded mandates from be-
ing imposed on local government. They have thus created complexity but
brought little efficiency to intergovernmental coordination or provincial in-
fluence to national policy debates. Their main function is to exert national
departmental control over provincial departments to ensure the delivery of
national policies.

There are two main problems with the distribution of competences.
First, the Constitution does not provide clear definitions of functions, and
many provincial and local functional areas overlap. Provincial-municipal
health services, roads, and planning are telling examples. In these cases, it is
often unclear where one order’s authority ends and the other’s begins. This
has led to conflicting interpretations of functions, duplication in service
delivery, and conflicts detrimental to efficient and accountable government.

The second problem lies with the effectiveness of national-provincial
concurrency of competences. Provinces often spend their social budgets
on priorities other than the national priorities for which budgets were al-
located. National departments are concerned that these budget variations
undermine national equity consideration. The problem is common in the
concurrent education, welfare, and public health sectors, and has prompted
the national executive to centralize social security grants payments (pre-
viously a provincial function). The National Treasury recently proposed
tighter controls on provincial discretion in these sectors, in the form of
increased use of conditional transfers, in an attempt to rectify this problem.
But the proposals have caused tensions with provincial officials. Provinces
believe they are within their rights to shape their own budgets, and that this
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increasing use of conditional grants to secure national interests undermines
their autonomy as governments.

There are some notable achievements, however. For one, the intergovern-
mental financial transfer system is well established, and intergovernmental
relations work effectively in this context, although there is growing concern
about high levels of grant dependency in provinces and municipalities, es-
pecially the larger cities. A formidable National Treasury and well-con-
structed legislative frameworks are possible reasons for the effectiveness of
intergovernmental fiscal relations. Second, progress in meeting basic needs
has been considerable. Millions of people now have access to social grants,
housing, health care, schooling, potable water, dignified sanitation, and
electricity in their homes.*? It would be difficult to credit improved access
1o public services only to the effectiveness of IGR arrangements, but IGR
have undoubtedly played a part, along with other factors such as consist-
ent growth in provincial education and health budgets, well-designed in-
struments (social security grants), and historically capable and consistently
well-managed sectors (water). Despite the progress, there remain severe
problems in each of these policy sectors.

IX. The Impact of IGR on Democratic Accountability

The media, opposition parties, and civil-society organizations have consist-
ently raised concerns about government’s accountability to citizens.!*? The
strongest concern is the perceived subservience of legislatures to executive
government, Parliament’s especially, which undermines multi-party dem-
ocracy, public debate, and executive oversight. The second is the national
executive’s dominance over subnational orders, with the latter largely in
the position of agent to the national principal. In the past, some provincial
premiers have decried the reduction of provincial governments to spending
agencies of the national government. A third concern is that the national
government’s drive to coordinate and integrate government blurs lines of
accountability and undermines decision-making effectiveness.

But institutional restraints such as a transparent budget process, a power-
ful media, and resurgent parliamentary oversight have proved important
counterweights to the opaqueness of IGR. To further strengthen transpar-
ency and accountability in IGR, the IGR Act allows (without prescribing)
the national executive to provide an annual report to Parliament on the
state of IGR in government.'*

In some policy sectors, non-government actors are structurally includ-
ed in governance, and hence are influential players in the formulation of
policy and the conduct of IGR. The most important inclusive institution is
the National Economic Development and Labour Council INEDLAC), a
statutory structure that brings together government, business, and labour to
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negotiate economic and labour policy.'*> The NEDLAC played a key role in
designing the labour regime and the country’s response to the global finan-
cial crisis.!*® The presidency has also established numerous expert advisory
councils in key areas of policy, including HIV/AIDS and the economy. The
newly established National Planning Commission, which comprises lead-
ing academics and experts, and which recently produced the first national
development plan for the country, will play an increasingly prominent role
in shaping long-term development.

X. Overall Assessment of the Impact of IGR
and Future Directions

South Africa’s corporatized, “integrationist” model of co-operative govern-
ment is a product of the political settlement that abolished white-minority
rule and introduced constitutional democracy. A strong national order re-
flected the black majority’s aspirations for national self-determination, and
the necessity of integrating and rebuilding a society that had been balkan-
ized to further the ends of racial exclusion and exploitation. Constitutionally
protected provincial and local orders reflected the need to accommodate
political minorities by providing sufficient self—governmenfc at subnational
levels to check majority rule. The principles of co-operative government
sought to define an intergovernmental bridge between the orders that
would ensure effective, coherent government for the country. Co-operative
government thus promotes and balances the interests of national unity and
subnational diversity while checking their worst inclinations toward either
national domination or subnational parochialism. How has the practice of
IGR affected the delicate balance of federal power in the nineteen years
since ratification of the Constitution?

First, perhaps most important, an intergovernmental architecture has
evolved rapidly and is working, if not always effectively. The main lines of
intergovernmental engagement are well established. Increased formaliza-
tion has made the key points of contact between the orders more predict-
able. All three orders use IGR institutions in pursuing their interests. That
is an important achievement in a country that is deeply scarred by its his-
tory of political division and racial conflict. In general terms, therefore, the
IGR institutions that emerged after 1994 have played their part to consoli-
date the federal system and contain the pressures of a society undergoing
major political and structural change.

Second, in general, IGR are hierarchical and executive centred. The na-
tional executive in particular is the dominant influence in IGR. The in-
centives for strong and directive national leadership are inherent in the
Constitution’s design. The formalization of executive IGR in legislation
explicitly reinforced hierarchical relationships centred on the realization
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of national policy objectives. In return for formalized channels of national
control, however, provincial and local governments have much greater cer-
tainty about the crucial points in the decision-making process where they
can and must leverage their own interests.

Other external factors have created the momentum for increasing
centralization. A single dominant political party with strong tendencies
toward centralization and a manifesto focused on achieving fundamen-
tal social and economic change is one of the most important influences
shaping IGR. With political power increasingly concentrated around the
national structures of the dominant political party in the country, sim-
ilar centralizing shifts within IGR were inevitable as party hierarchies
became replicated in the formal business of government. The adoption
of a macro-economic austerity framework—focused on achieving faster
growth and controlling public expenditure—also allowed the National
Treasury to assert strong control over virtually all aspects of provincial
and local expenditure and management. Targets for national redress
linked to the Bill of Rights and the Millennium Development Goals,
which the provincial and local orders were principally responsible for
achieving, further elevated the executive’s role in overseeing all aspects of
implementation. However, by failing to use their constitutional powers to
the full, Parliament and provincial legislatures and governments were also
acquiescent in the rise of the national executive. This was especially true
of the National Council of Provinces, according to Parliament’s own self-
assessment, where provinces seldom if ever take a formal stand against
these centralizing shifts.

This being said, centralizing tendencies within the ruling party have
not gone unchecked. The recall of President Thabo Mbeki by his party in
2008 was partly a reaction to centralization within the ruling party during
his tenure. Since then, Parliament has begun to assert itself in relarion to
the executive, for example by staking a role for itself in budget processes,
hitherto the sole preserve of the Treasury. These developments may or may
not signal a new direction for IGR under the fifth democratic national and
provincial governments, elected in 2014. The government’s establishment
of a National Planning Commission for the country in 2010 would sug-
gest that central control in some areas of policy is likely to increase fur-
ther."” However, the outcomes of the national and provincial elections of
2014 firmed up the boundaries between the provincial and national orders
in the case of at least one province. In the Western Cape, an opposition
party retained control of both the province (2014 elections) and the major
metropolitan municipality, Cape Town (2011 local elections). The 2014
election also showed that the ANC is vulnerable in the large metropolitan
areas. These political developments could herald a new era of adversarial
IGR, increase the incidence of formal IGR disputes and provide a test for
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the effectiveness of the wide array of formal IGR mechanisms that have
been established. .

A third general feature of IGR is both centralization and devolution of
functions. Bach is determined by pragmatic considerations confronting the
national government in particular service-delivery sectors, rather tharf bya
clear federal policy blueprint. Centralization, rather than devolution, is the
firm trend with regard to provincial functions. Certain provincial respon-
sibilities in the social development (social security grants) and education
(training colleges) sectors have been shifted to the national order. E."urther
restrictions on provincial expenditure discretion in the health, social, and
education sectors are probable. Corporatization is the trend in the area of
infrastructure development, reflected in a new kind of IGR institution with
executive powers: the PICC.

The case of local government is more complex because there are plans
to devolve some functions and centralize others. The Constitution and na-
tional policy give local government a strong developmental mand'ate and
significant powers. Municipalities have an important place-shaping role
and are the intended sites of direct citizen involvement in governance. The
eight largest cities are home to the majority of the population and the majc?r
economic centres in the country. In theory, therefore, local government 1s
in a much stronger position to exercise self-government than provinces be-
cause there is real and substantial fiscal decentralization to municipalities.

But decentralization in this context has neither escaped the influence of
an assertive national government nor gone unchecked. National policy tar-
gets govern the major sectors of municipal service delivery and grant fund-
ing is tailored to these. Major reforms in the electricity sector and to th'e
local public service, still in the wings, will encroach on local autonomy if
pursued. But the greatest threat to local self-government comes from Wleh-—
in the local sphere itself. Corruption, maladministration, and unre‘sponsw'e
local leadership are serious problems. Since 2005, civil protests in muni-
cipalities have become fixtures of the local political landscape, and local
institutions consistently rank low on the scales of public confidence accord-
ing to citizen surveys. The national government has used these problems
as pretexts for assuming a more directive role in local affairs. In 2009, cab-
inet adopted a highly intrusive national turnaround strategy for local g.OV-
ernment, which among other things, envisaged putting municipal capital
budgets under the control of a national authority.

Devolution of functions to local government has also fuelled tensions be-
tween provincial and local government. The relationship between some big
cities and their provinces is especially difficult, and contestation o.ver of-
ficially provincial functions, such as housing and public transport, is com-
monplace. Cities want these provincial functions devolved so that they can
manage their built environments more effectively. Provinces are threatened
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by the economic might of cities and fear losing power through further
devolution.

Because subnational governments implement national policies and ac-
count for more than half of total public expenditures, the national govern-
ment’s emphasis on improving efficiency and accountability will likely lead
to stronger national control. The global financial crisis and a skills shortage
in the economy gave further impetus to efforts to strengthen public ac-
countability and monitor state performance more effectively.

The practice of IGR in South Africa has evolved dynamically since 1996
when the Constitution was adopted, but has now reached something of a
crossroads, where the future of subnational government may be at stake.
The fifth democratic government was elected in 2014 with a strong mandate
to embark on radical economic reform to address the country’s high levels
of poverty, inequality, and unemployment, and the pressure to address the
structural problems in the political economy will undoubtedly drive policy
reform over the next five years. The new government has declared its inten-
tion to adopt a stronger role for the state in the economy by creating a new
National Planning Commission to drive long-term planning in the country,
adopting a national development plan, and introducing new legislation to
corporatize decision-making on infrastructure development under national
control. Cities will undoubtedly play a more prominent role in IGR as na-
tional government takes forward a new urban development framework that
is currently on the drawing board. A review of the constitutional frame-

work for provincial and local government is also part of the ANC’s plans
for the next five years, and for the last few years the national government
has been developing a White Paper on Cooperative Government. These
developments are a signal that increased centralization of IGR in the future
is decidedly possible—perhaps even drastic reforms to multi-level govern-
ment to further limit subnational autonomy.
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